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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.
Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg
To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.
Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).
For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government
•••
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.
Appointments
Appointments for March 11, 2003
Appointed to the Texas Skills Standards Board for a term at the plea-
sure of the Governor, John Andy Ellard of The Colony (replacing Les
Csorba).
Appointed to the Texas Skills Standards Board for a term at the plea-
sure of the governor, Terri Elaine Kinard Frazier of Lubbock (replacing
Denise Laman).
Appointed to the Texas Skills Standards Board for a term at the pleasure
of the governor, Iria Ganious, Jr. of Arlington (replacing Dale Miller).
Appointed to the Texas Skills Standards Board for a term at the plea-
sure of the governor, Raul "Roy" Olivo of Spring (replacing Fernando
Reyes).
Appointed to the Texas Skills Standards Board for a term at the pleasure
of the governor, Erma Palmer of Houston (replacing Billie Pickard).
Appointed to the Emergency Medical Services Advisory Council for
a term to expire January 1, 2008, Marti VanRavenswaay of Arlington
(replacing Arlene Marshall of Port Lavaca who resigned).
Appointments for March 13, 2003
Appointed to the Executive Council of Physical Therapy and Occupa-
tional Therapy Examiners for a term to expire February 1, 2005, L.
Suzan Kedron-Lyn of Dallas. Ms. Kedron-Lyn is being reappointed.
Appointed to the Finance Commission of Texas for a term to expire
February 1, 2008, Allan B. Polunsky of San Antonio. Mr. Polunsky
will be replacing James Lee of Houston who resigned.
Appointed to the Telecommunications Infrastructure Fund Board for a
term to expire February 1, 2007, Bill O. Simmons of Sunrise Beach.
Mr. Simmons is replacing Clint Formby of Hereford whose term ex-
pired.
Appointed to the Justice of the Court of Appeals, Fourth Appellate Dis-
trict for a term until the next General Election and until her successor
shall be duly elected and qualified, Phylis J. Speedlin of San Antonio.
Judge Speedling will replace Alma Lopez who was elected to Chief
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TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 19. QUARANTINES
SUBCHAPTER Q. SAPOTE FRUIT FLY
QUARANTINE
4 TAC §§19.170 - 19.178
The Texas Department of Agriculture (the department) adopts
on an emergency basis new §§19.170-19.178, concerning the
sapote fruit fly, Anastrepha serpentina (Wiedemann) quarantine.
The new sections are adopted on an emergency basis to prevent
the spread of the sapote fruit fly and facilitate its eradication.
The department filed on February 24, 2003, a sapote fruit fly
emergency quarantine, new §§19.170-19.174, published in the
March 7, 2003, issue of the Texas Register (28 TexReg 2001),
which is being withdrawn and replaced with new this submission
establishing new §§19.170-19.178.
The new sections require application of treatments to achieve
eradication and prescribe specific restrictions on the handling
and movement of quarantined articles. On January 6, 2003, an
adult of the sapote fruit fly was detected in a McPhail trap located
south of McAllen in Hidalgo County in a grapefruit orchard. Four
additional flies were collected at the following locations: Jan-
uary 8, backyard grapefruit tree southeast of McAllen; January
9, grapefruit orchard near Donna, Hidalgo County; January 13,
grapefruit orchard near Donna; and February 7, backyard sour
orange tree south of McAllen. The quarantine trigger was met
twice because two flies each at Donna and McAllen were less
than 3 miles apart. The McPhail traps have been used in the
Lower Rio Grande Valley for more than ten years to survey for
infestations of the Mexican fruit fly, Anastrepha ludens (Loew).
In addition to the Mexican fruit fly, the trap attracts other Anas-
trepha species as well as other fruit fly species.
The department believes that it is necessary to take this imme-
diate action to prevent the spread of the sapote fruit fly into other
citrus growing areas of Texas, and adoption of this quarantine
on an emergency basis is both necessary and appropriate. The
citrus industry in particular is in peril because without this emer-
gency quarantine and treatment of the infestation, USDA would
quarantine Texas and as a result, Texas could lose important ex-
port markets and would require regulatory treatments such as fu-
migation of all exported fruit. The emergency quarantine takes
the necessary steps to prevent artificial spread of the quaran-
tined pest and provides for its elimination, thus protecting the
industry.
New §19.170 defines the quarantined pest. New §19.171 des-
ignates the boundary of the quarantine area. New §19.172 lists
the host plants for the quarantined pest. New §19.173 provides
for the movement of the quarantined articles outside the quar-
antined area. New §19.174 provides the trigger to declare an
infestation and establish a quarantined area.. New §19.175 pro-
vides for the establishment of core areas. New §19.176 provides
requirements for the handling of fruit inside a quarantined area.
New §19.177 provides eradication criteria. New §19.178 pro-
vides violations penalties for failure to comply with the quaran-
tine restrictions or requirements. The department may propose
adoption of this rule on a permanent basis in a separate submis-
sion.
The new sections are adopted on an emergency basis under
the Texas Agriculture Code, §71.004, which provides the Texas
Department of Agriculture with the authority to establish emer-
gency quarantines; §71.007 which authorizes the department to
adopt rules as necessary to protect agricultural and horticultural
interests, including rules to provide for specific treatment of a
grove or orchard or of infested or infected plants, plant products,
or substances; §12.020 which authorizes the department to as-
sess administrative penalties for violations of Chapter 71; and
the Texas Government Code, §2001.034, which provides for the
adoption of administrative rules on an emergency basis, without
notice and comment.
§19.170. Quarantined Pest.
The quarantined pest is the sapote fruit fly, Anastrepha serpentina
(Wiedemann) in any living stage of development.
§19.171. Quarantined Areas.
The quarantined area is that portion of Hildago County bounded
by a line drawn as follows: Beginning at the intersection of South
Cage Boulevard and the Rio Grande River; proceeding northwesterly
along the Rio Grande River 17.11 miles; then continuing in a straight
northerly imaginary line to the intersection of Aloe Vera and Sunrise
Street; then continuing northeasterly in a straight imaginary line to
the intersection of Victoria and Davina Street; then northwesterly in a
straight imaginary line to the intersection of Farm Road 495 and North
Stewart Road; then continuing in a straight northeasterly imaginary
line to the intersection of Mile 4 North Road and North Ware Road;
then easterly along Mile 4 North Road (also known as West Alberta
Road) to its intersection with South I Road; then southerly along
South I Road to its intersection with West Earling Road; then easterly
along West Earling Road to its intersection with North San Juan Road;
then southerly along North San Juan Road to its intersection with
East Ferguson Avenue; then easterly along East Ferguson Road to its
intersection with East Gasline Road; then southerly along East Gasline
Road to its intersection with East Nebraska Road; then easterly along
East Nebraska Road to its intersection with North Morningside Road;
then southerly along North Morningside Road to its intersection with
Expressway 83; then easterly along Expressway 83 to its intersection
with North Alamo Road; then northerly along North Alamo Road
to its intersection with Earling Road; then westerly along Earling
Road to its intersection with North Morningside Road; then northerly
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along North Morningside Road to its intersection with East Curve
Road; then easterly along East Curve Road to its intersection with
Alamo Road; then northerly along Alamo Road to its intersection
with Mile 17 Road North; then westerly along Mile 17 Road North
to its intersection with Sharp Road; then northeasterly along Sharp
Road to its intersection with Mile 18 Road North; then easterly
along Mile 18 Road North continuing in a straight imaginary line to
the intersection of Mile 17 1/2 Road North and Mile 6 Road; then
southerly along Mile 6 Rd West to its intersection with Mile 17 Road
North; then easterly along Mile 17 Road North to its intersection with
West Broadway Street; then southerly along West Broadway Street
to its intersection with State Highway 107; then easterly along State
Highway 107 to its intersection with Mile 4 Road West; then southerly
on Mile 4 Road West to its intersection with Mile 13 1/2 North; then
easterly along Mile 13 1/2 North to its intersection with Farm Road
1015; then southerly along Farm Road 1015 to its intersection with
Expressway 83; then westerly along Expressway 83 to its intersection
with South Bridge Avenue; then southerly along South Bridge Avenue
to its intersection with East Eighth Street; then westerly along East
Eighth Street to its intersection with South Boarder Avenue; then
southerly along South Border Avenue to its ntersection with Mile
6 North; then westerly along Mile 6 North to its intersection with
Midway Road; then southerly along Midway Road to its intersection
with Lott Road; then westerly along Lott Road continuing in a straight
imaginary line to the intersection of FM 907 and Resaca Road; then
southerly along FM 907 to its intersection with Balli Road; then
westerly along Balli Road to its intersection with FM 2557; then
southerly along FM 2557 to its intersection with Las Milpas Road;
then easterly along Las Milpas Road to its intersection with South I
Road; then southerly along South I Road to its intersection with Hi
Line Road; then westerly along Hi Line Road to its intersection with
South Cage Boulevard; then southerly along South Cage Boulevard
to the point of beginning.
§19.172. Quarantined Articles.
The quarantined pest is a quarantined article. The fruit or berries of
all of the following plants originating from the quarantined area are
quarantined:
Figure: 4 TAC §19.172
§19.173. Movement of Quarantined Articles Outside the Quaran-
tined area.
Quarantined articles originating from the quarantined area are prohib-
ited entry into adjoining areas unless treated using one of the following
three options:
(1) Fumigation. The fruit must go directly to an approved
treatment facility. The fruit shall be segregated in a packinghouse
and fumigated as prescribed in the Texas Valley Mexican Fruit Fly
Protocol 2002-2003. A copy of this protocol may be obtained at the
department’s Valley Regional Office, 900-B East Expressway 83, San
Juan, Texas 78589.
(2) Bait Sprays. The fruit shall be treated in the field using
approved bait sprays at 10 to 12 day intervals starting at least 30 days
before harvest and continued throughout the harvest period or until the
quarantine is revoked. The department or the USDA may extend the
treatment interval to reflect prolongation of a fly generation especially
during winter. Once all fruit has been harvested from the grove, spray
applications may cease. Growers may enter into a compliance agree-
ment with the USDA or the department to treat and handle the fruit as
prescribed.
(3) Fruit Processing. Fruit should be covered by a tarpaulin
and the shipment accompanied with proper documentation from the
department or USDA if fruit is moved outside the quarantined area for
juicing.
§19.174. Establishment of Quarantined Areas.
When two or more adults of the quarantined pest within a time period
equal to one fly generation and within 3 miles of each other, a mated
female or one larva is detected, a quarantine area is established around
the detection site. The quarantine area shall cover an area of approxi-
mately 81 square miles (4.5 miles around the detection site).
§19.175. Establishment of Core Areas
(a) Within the quarantine area, a core area of 1 square mile
will be established around each detection site. The core area shall be
treated by ground or aerial sprays as prescribed by the department or
the USDA. Within the core area, the spray program shall restart if an
additional quarantine pest is detected.
(b) The owner, orchard manager or packing sheds may bear
all treatment expenses.
§19.176. Handling of Fruit Inside Quarantined Areas
(a) Homeowners shall not be required to pay treatment ex-
penses when flies are detected in urban areas. Fruit produced in the
backyard shall not be moved from the premises except under written
authorization of the department or the USDA.
(b) Wholesalers, retailers, packing sheds, street fruit vendors,
and flea market stall operators shall handle the fruit as prescribed be-
low.
(1) General. Fruit must be safeguarded from the sapote
fruit fly egg laying by using air curtains, screens of appropriate mesh,
plastic sheets, enclosed boxes or other prescribed methods.
(2) Fruit produced inside the quarantined area must have
proof of origin and documentation to show the fruit received prescribed
fumigation or bait spray treatment.
(3) Fruit produced outside the quarantined area may enter
the quarantined area without a regulatory treatment mentioned in para-
graph (2) of this subsection unless specified otherwise.
(c) Nursery plants offered for sale shall be free of quarantined
fruits or berries.
§19.177. Eradication Criteria.
The quarantined pest shall be considered eradicated from the quaran-
tined area when additional flies are not detected beginning with the
most recent fly detection and continuing for three subsequent genera-
tions. The number of days required to complete a fly generation will
vary based on a day-degree model.
§19.178. Violations and Penalties.
A person who fails to comply with quarantine restrictions or require-
ments or a department order relating to the quarantine may be subject
to administrative penalties not to exceed $5000 per occurrence, civil
penalties not to exceed $10,000 per occurrence, or criminal prosecu-
tion. Each day a violation occurs or continues may be considered
a separate occurrence. Additionally, the department is authorized to
seize and treat or destroy, or order to be treated or destroyed, any quar-
antined article that is found to be infested with the quarantined pest or,
regardless whether infested or not, transported out of the quarantined
area in violation of these rules. Treatment or destruction charges, in-
cluding those incurred by the department, are chargeable to the owner
of the quarantined article to be treated or destroyed. An order under
the quarantine may be appealed according to procedures set forth in
§71.010 of the Texas Agriculture Code.
This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.
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TITLE 1. ADMINISTRATION
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES
1 TAC §351.701
The Health and Human Services Commission proposes new
§351.701, relating to the establishment of an umbilical cord blood
bank grant program, as required by House Bill number 3572 of
the 77th legislative session. House Bill 3572 requires the com-
mission to establish a one-time grant program to assist in the
establishment of an umbilical cord blood bank in Texas for recip-
ients of blood and blood components who are unrelated to the
donors of the blood. The rule, if adopted, will expire on August
31, 2004.
Proposed §351.701 provides for the competitive award of a grant
to provide financial assistance for the establishment of an um-
bilical cord blood bank. Both the initial grant awarded by the
commission and any continuation or enhancement of the grant
beyond the 2002-2003 state fiscal biennium are subject to the
availability of appropriated funds. The grant is subject to the
requirements of the Uniform Grant and Contract Management
Standards Act, Chapter 783, Government Code.
The proposed rule states that the grantee must provide services
to recipients who are unrelated, by either blood or marriage,
to the donors of umbilical cord blood and blood products de-
rived from umbilical cord blood. The proposed rule requires the
grantee to be either licensed, certified, or accredited by a com-
petent regulatory authority or accrediting organization to oper-
ate as a blood bank, blood and tissue center, laboratory, or other
health care facility authorized to collect, process, and preserve
human umbilical cord blood donations. The proposed rule iden-
tifies regulatory and professional organizations that may provide
such licensure, certification, or accreditation.
The proposed rule would require the grantee to enter into a con-
tract with the commission that requires the grantee to operate
an umbilical cord blood bank for at least eight years following
the effective date of the grant. The proposed rule also describes
grantee eligibility criteria.
Thomas Suehs, Chief Financial Officer, has determined that for
the first five years that the proposed rule is in effect, there will
be no additional costs to the state unless appropriated funds are
made available to fund the grant authorized under the proposed
rule. No additional costs will be borne by local governments as
a result of the rule, nor is there any other anticipated impact of
revenues of state or local government. There will be no effect on
small or micro businesses.
Thomas Suehs, Chief Financial Officer, has determined that,
during the first five years the rule is in effect, the public bene-
fit anticipated from adoption of the rule will be establishment of a
resource in Texas for the collection, preservation, and process-
ing of live-birth umbilical cord blood donations and derivatives for
unrelated donors and recipients. The establishment of this re-
source will promote the development of scientific research and
medical treatment alternatives for persons with fatal blood dis-
eases.
Written comments may be sent to Steve Aragón, General Coun-
sel, by postal mail to P.O. Box 13247, Austin, Texas 78711 or by
fax to (512) 424-6586, within 30 calendar days of the date of the
publication of the proposed rule in the Texas Register.
The new rule is proposed under §531.033, Government Code,
which authorizes the Commissioner of Health and Human Her-
vices to adopt rules necessary to carry out the duties of the
Health and Human Services Commission under Chapter 531,
Government Code, and House Bill 3572, enacted by the 77th
Texas Legislature (Acts 2001, 77th Leg., R.S., ch. 1198, at
2574), which authorizes the Health and Human Services Com-
mission to adopt rules to implement a program to award a grant
for the establishment of an unrelated donor umbilical cord blood
bank in Texas.
The proposed rule implements the requirements of House Bill
3572, enacted by the 77th Texas Legislature (Acts 2001, 77th
Leg., R.S., ch. 1198, at 2574), which authorizes the Health and
Human Services Commission to establish a program to award a
grant for the establishment of an unrelated donor umbilical cord
blood bank in Texas.
The proposed new rule affects Government Code, Chapter 531.
§351.701. Unrelated Donor Umbilical Cord Blood Bank Grant Pro-
gram.
(a) Purpose. This section implements and is adopted in accor-
dance with the requirements of House Bill 3572 enacted by the 77th
Texas Legislature (Acts 2001, 77th Leg., R.S., ch. 1198, at 2574),
which authorizes the Health and Human Services Commission to im-
plement a program to award a grant for the establishment of an unre-
lated donor umbilical cord blood bank in Texas.
(b) Grant objectives. The grant awarded pursuant to this sec-
tion is intended to improve public health in Texas through:
(1) the establishment of an umbilical cord blood bank to
serve unrelated donors and recipients;
(2) operation of such services for a minimum period of
eight years from the date of the grant award; and
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(3) the support and promotion of medical and scientific re-
search opportunities resulting from the operation of an unrelated donor
umbilical cord blood bank.
(c) Definitions. The following words and terms, when used in
this section, have the following meanings, unless the context clearly
indicates otherwise:
(1) Blood bank--A facility that:
(A) obtains a human umbilical cord blood donation
from an unrelated donor; and is either
(B) licensed, certified, or accredited as a blood bank,
blood and tissue center, laboratory, or other health care facility that
is authorized by state and/or federal law, rule or regulation to collect,
process, and preserve human umbilical cord blood donations; or
(C) operated in compliance with professionally recog-
nized standards regarding the quality and safety of collection of human
umbilical cord blood donations, including, but not limited to:
(i) the American Association of Blood Banks or the
American Association of Tissue Banks;
(ii) the American Society of Blood and Marrow
Transplanters;
(iii) the Center for Biologics Evaluation and Re-
search of the United States Food and Drug Administration;
(iv) the Foundation for Accreditation of Hematopoi-
etic Cell Therapy;
(v) the International Society for Cellular Therapy;
(vi) the Joint Commission for Accreditation of
Health Organizations; or
(vii) the Cord Blood Transplantation Study spon-
sored by the National, Heart, Blood, and Lung Institute of the National
Institutes of Health.
(2) Commission--The Health and Human Services Com-
mission.
(3) Donation--Human umbilical cord blood obtained from
an unrelated donor and resulting from a live birth.
(4) Grant--The funding assistance authorized by House
Bill 3572 enacted by the 77th Texas Legislature (Acts 2001, 77th
Leg., R.S., ch. 1198, at 2574) and awarded pursuant to this section
for the sole purpose of establishing an unrelated donor umbilical cord
blood bank program in Texas.
(5) Grantee--The recipient of the grant awarded under this
section.
(6) Services--Umbilical cord blood collection, storage,
preservation, and/or processing services provided by a blood bank.
(7) Unrelated donor--A person who:
(A) is legally authorized or competent;
(B) voluntarily provides a donation; and
(C) is not related by affinity or consanguinity (as deter-
mined under Chapter 573, Government Code) to the recipient of the
donation.
(d) General conditions of the grant. The grant awarded pur-
suant to this section, and any extension, continuation, or addition to
such grant, are subject to:
(1) the availability of appropriated state funds;
(2) a competitive award process as established by the com-
mission;
(3) the requirements of the Uniform Grant and Contract
Management Standards Act, Chapter 783, Government Code and the
rules and standards adopted by the Office of the Governor in accor-
dance with Chapter 783, Government Code, and codified at Title 1,
Texas Administrative Code, Sections 5.141, et seq.;
(4) the requirements of the contract executed by the com-
mission with the grantee as required under subsection (f) of this sec-
tion; and
(5) audit by the commission, the State Auditor’s Office, or
an entity approved by the commission of the grantee’s performance of
the services or compliance with the rules and standards adopted by the
Office of the Governor in accordance with Chapter 783, Government
Code, and codified at Title 1, Texas Administrative Code, Sections
5.141, et seq.
(e) Applicant eligibility criteria. A blood bank may apply for
the grant awarded under this section must, at a minimum, demonstrate:
(1) the ability to establish, operate, and maintain an unre-
lated donor umbilical cord blood bank in Texas and to provide related
services, including, but not limited to:
(A) experience operating similar facilities in this state;
(B) affiliation or agreements with research institutions,
other similar blood banks and facilities to conduct related research or
improve the accessibility of umbilical cord blood services in Texas;
(2) possession of an appropriate, current license, certifica-
tion, or certificate of good standing to operate as a blood bank;
(3) a plan to continue the operation of the unrelated donor
umbilical cord blood bank beyond the term of the contract required by
subsection (f) of this section, including an appropriate financial plan;
(4) the financial stability and resources sufficient to ensure
the achievement of the grant objectives and operation of the unrelated
donor umbilical cord blood bank;
(5) appropriate donor and recipient management plans,
protocols, including long-term management plans where clinically
appropriate;
(6) policies relating to non-discrimination regarding the
selection and treatment of donors and recipients of donations on the
basis of race, sex, national origin, or ability to pay;
(7) a quality improvement process or mechanism to:
(A) identify problems relating to the delivery of the ser-
vices;
(B) measure and document improvement in the deliv-
ery of the services, and
(C) provide appropriate monitoring of patient out-
comes, to the degree permitted under state and federal law and the
informed consent of donors and recipients of donations.
(f) Contract. The grantee must enter into a contract with the
commission that requires, among other things, that the grantee:
(1) operate and maintain an unrelated donor umbilical cord
blood bank in this state in accordance with standards described in sub-
section (c)(1)(C) of this section;
(2) operate the blood bank at least until the eighth anniver-
sary of the effective date of the contract;
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(3) gather, collect, and preserve umbilical cord blood only
from live births;
(4) comply with any financial or reporting requirements
imposed on the grantee specified in the contract; and
(5) comply with all applicable federal and state laws, as
amended, and their implementing regulations.
(g) Expiration. This section expires August 31, 2004.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Health and Human Services Commission
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 424-6578
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 3. OIL AND GAS DIVISION
16 TAC §3.20
The Railroad Commission of Texas (Commission) proposes
amendments to §3.20 (commonly called Statewide Rule 20),
relating to Notification of Fire Breaks, Leaks, or Blow-outs to add
language specifying the circumstances under which operators
must notify the Commission of gas releases.
The Commission proposes to revise §3.20(a)(1) to add the
phrases, "Except as otherwise provided in this section," and
"release into the environment" to accommodate subsequent
new provisions in paragraph (2) that state when operators are
required to report gas released into the environment. The Com-
mission also proposes to strike the word "telegraph" because
it is no longer an acceptable method of initial notification. The
Commission considered electronic mail (e-mail) and facsimile
transmission (fax notification), but the initial notification is sup-
posed to be as immediate as possible. Commission personnel
would not receive an e-mail or fax after hours or if out of the
office for an extended period, but a district employee is always
on call to be available by telephone. The Commission therefore
finds that the most effective method for the operator to provide
the Commission initial notification of an emergency such as a
fire, break, leak, blowout or release is a telephone call to the
district office. Revisions to subsection (a) also include substitut-
ing "written report" for "letter" to make the rule consistent with
Commission practice.
The Commission proposes to add new §3.20(a)(2) to state that
operators are required to give immediate notice of gas leaks or
releases of greater than 100 mcf. The Commission proposes to
add new §3.20(a)(3) to state that operators are required to give
immediate notice of gas leaks or releases of 100 mcf or less
only if the leak or release is reportable under §3.32, relating to
Gas Well Gas and Casinghead Gas Shall Be Utilized for Legal
Purposes, or §3.36, relating to Oil, Gas or Geothermal Resource
Operation in Hydrogen Sulfide Areas, causes or contributes to
fire, explosion, or injury, or threatens the safety of persons or
property.
The Commission proposes to re-designate current subsection
(a)(2) as subsection (a)(4), and to substitute the term "written
report" for "letter" in places where the rule currently uses the term
"letter," and to add the modifier "written" in places where the rule
currently uses the term "report" to make the rule consistent with
Commission practice.
The Commission proposes to change "report" to "written report"
in subsection (b) but does not propose any other changes to
subsections (b) and (c).
The Commission proposes these amendments to §3.20 to con-
form to long-standing interpretation and practice of the Commis-
sion with respect to its provisions. The Commission has inter-
preted the rule to apply to emergency situations which pose an
imminent threat to life, health, property, or the environment. The
Commission finds that some gas releases do not rise to the level
of emergency as contemplated by this rule. The Commission
therefore proposes these amendments to establish a category
of gas releases that do require the operator to notify the district
office.
Leslie Savage, Oil and Gas Division planner, has determined that
for each year of the first five years the amendments as proposed
will be in effect, there will be no fiscal implications to state or
local governments as a result of enforcing or administering the
amendments because the amendments conform the rule to the
actual practice of the Commission based on its interpretation of
the rule over the years.
There will be no cost of compliance with the proposed amend-
ments for the individual, small business, or micro-business oper-
ator because the amendments conform the rule text to the actual
practice of the Commission based on its interpretation and ap-
plication of the rule over the years.
David Cooney, Assistant Director, Environmental Section, Office
of General Counsel, has determined that for each year of the first
five years that the amendments will be in effect, there will be a
public benefit in that the process for notifying the Commission of
gas releases will be clarified.
Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us, and should refer to Oil
and Gas Docket No. 20-0234022 . The Commission will accept
comments for 60 days after publication in the Texas Register.
The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call Mr. Cooney at (512)
463-6977. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the amendments to §3.20 pursuant
to Texas Natural Resources Code, §81.051 and §81.052, which
provide the Commission with jurisdiction over all persons own-
ing or engaged in drilling or operating oil or gas wells and per-
sons owning or operating pipelines in Texas and the authority
to adopt all necessary rules for governing and regulating per-
sons and their operations under Commission jurisdiction; Texas
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Natural Resources Code §§85.042, 85.202, 86.041, and 86.042,
which require the Commission to adopt rules to control waste of
oil and gas and for the prevention of operations in the field dan-
gerous to life or property; and Texas Water Code, §26.131, which
provides the Commission with the authority to abate and prevent
pollution of surface and subsurface water.
Cross-reference to statute: Texas Natural Resources Code,
§§81.051, 81.052, 85.042, 85.202, 86.041, and 86.042; Texas
Water Code, §26.131.
Issued in Austin, Texas, on March 11, 2003.
§3.20. Notification of Fire Breaks, Leaks, or Blow-outs
(a) General requirements.
(1) Except as otherwise provided in this section, operators
[Operators] shall give immediate notice of a fire, leak, spill, break, or
release into the environment [break] to the appropriate commission dis-
trict office by telephone [or telegraph]. Such notice shall be followed
by a written report [letter] giving the full description of the event, in-
cluding [and it shall include] the volume of crude oil, gas, geothermal
resources, other well liquids, or associated products lost.
(2) Operators shall give immediate notice of gas leaks or
releases of greater than 100 mcf.
(3) Operators shall give immediate notice of gas leaks or
releases of 100 mcf or less only if the leak or release:
(A) is reportable under §§3.32 of this chapter (relat-
ing to Gas Well Gas and Casinghead Gas Shall Be Utilized for Legal
Purposes), or 3.36 of this chapter (relating to Oil, Gas or Geothermal
Resource Operation in Hydrogen Sulfide Areas);
(B) causes or contributes to fire, explosion, or injury;
or
(C) threatens the safety of persons or property.
(4) [(2)] All operators of any oil wells, gas wells, geother-
mal wells, pipelines receiving tanks, storage tanks, or receiving and
storage receptacles into which crude oil, gas, or geothermal resources
are produced, received, stored, or through which oil, gas, or geothermal
resources are piped or transported, shall immediately notify the com-
mission by written report [letter], giving full details concerning all fires
which occur at oil wells, gas wells, geothermal wells, tanks, or recep-
tacles owned, operated, or controlled by them or on their property, and
all such persons shall immediately report in writing all tanks or recep-
tacles struck by lightning and any other fire which destroys crude oil,
natural gas, or geothermal resources, or any of them, and shall imme-
diately report in writing [by letter] any breaks or leaks in or from tanks
or other receptacles and pipelines from which oil, gas, or geothermal
resources are escaping or have escaped. In all such reports of fires,
breaks, leaks, or escapes, or other accidents of this nature, the location
of the well, tank, receptacle, or line break shall be given by county,
survey, and property, so that the exact location thereof can be readily
located on the ground. Such report shall likewise specify what steps
have been taken or are in progress to remedy the situation reported and
shall detail the quantity (estimated, if no accurate measurement can be
obtained, in which case the report shall show that the same is an esti-
mate) of oil, gas, or geothermal resources, lost, destroyed, or permitted
to escape. In case any tank or receptacle is permitted to run over, the
escape thus occurring shall be reported as in the case of a leak. (Refer-
ence Order Number 20-60,399, effective 9-24-70.)
(b) The written report [hereby] required by this section as to oil
losses shall be necessary only in case such oil loss exceeds five barrels
in the aggregate.
(c) Any operation with respect to the pickup of pipeline break
oil shall be done subject to the following provisions. The provisions
hereafter set out shall not apply to the picking up and the returning
of pipeline break oil to the pipeline from which it escaped either at
the place of the pipeline break, or at the nearest pipeline station to the
break where facilities are available to return such oil to the pipeline;
provided, that such operations are conducted by the pipeline operator
at the time of the pipeline break and its repair; provided, further, that
such authority as is herein granted for the picking up of pipeline break
oil shall not relieve the operator of such pipeline of notifying the com-
mission of such pipeline break, and the furnishing to the commission
of the information required by the provisions set out in subsection (a)
of this section for reporting such pipeline breaks.
(1) Any person desiring to pick up, reclaim, or salvage
pipeline break oil, other than as provided in this subsection, shall
obtain in writing a permit before commencing operations. All
applications for permits to pick up, reclaim, or salvage such oil shall
be made in writing under oath to the district office.
(2) Applications to pick up, reclaim, or salvage pipeline
break oil shall state the location of such oil, the location of the break in
the pipeline causing the leakage of such oil, the name of the pipeline,
the owner thereof, and the date of the break.
(3) Pipeline break oil that is not returned to the pipeline
from which it escaped shall be offered to the applicant to reclaim by
the operator of such pipeline but shall be charged to such pipeline stock
account.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Railroad Commission of Texas
Proposed date of adoption: May 27, 2003
For further information, please call: (512) 475-1295
♦ ♦ ♦
16 TAC §3.107
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Railroad Commission of Texas or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Railroad Commission of Texas (Commission) proposes the
repeal of §3.107 (relating to Texas Experimental Research and
Recovery Activity (TERRA)) because the statute authorizing this
program, Chapter 93 of the Texas Natural Resources Code, no
longer exists. This chapter was repealed by Section 76, Senate
Bill 310, 77th Legislature (2001).
The Commission simultaneously proposes the review of §3.107,
in accordance with Tex. Gov’t Code, §2001.039. The notice of
proposed review was filed with the Texas Register concurrently
with this proposed repeal. As stated in the concurrent rule re-
view notice, the agency’s reason for adopting this rule no longer
exists.
Mary Ross McDonald, Deputy General Counsel, Office of Gen-
eral Counsel, has determined that, for each year of the first five
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years the repeal is proposed to be in effect, there will be no fis-
cal implications for state or local governments as a result of the
repeal of §3.107.
Ms. McDonald has also determined that, for each year of the
first five years the repeal is proposed to be in effect, the pub-
lic benefit anticipated as a result of the repeal of §3.107 will be
a more current version of the Commission’s rules because this
unnecessary and unauthorized rule will be removed.
There is no anticipated economic cost for individuals, small busi-
nesses, or micro-businesses as a result of the proposed repeal
of §3.107.
Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas Reg-
ister and should refer to Oil and Gas Docket No. 20-0216753.
For further information, call Leslie Savage at (512) 463-7308.
The status of Commission rulemakings in progress is available
at www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the repeal under Texas Natural Re-
sources Code, §81.052, which authorizes the Commission to
adopt necessary rules and regulations for governing persons
and their operations involving oil and gas wells and pipelines,
and under the provisions of Section 76, Senate Bill 310, 77th
Legislature (2001).
Cross-reference to statute: Texas Natural Resources Code,
§81.052.
Issued in Austin, Texas on March 11, 2003.
§3.107. Texas Experimental Research and Recovery Activity
(TERRA).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Railroad Commission of Texas
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 475-1295
♦ ♦ ♦
CHAPTER 8. PIPELINE SAFETY
REGULATIONS
SUBCHAPTER B. REQUIREMENTS FOR
NATURAL GAS AND HAZARDOUS LIQUIDS
PIPELINES
16 TAC §8.101, §8.103
The Railroad Commission of Texas proposes to amend §8.101
(relating to Pipeline Integrity Assessment and Management
Plans for Natural Gas and Hazardous Liquids Pipelines) to
provide an alternative means for approval of the use of direct
assessment by hazardous liquids and natural gas pipeline
operators as an assessment tool. Currently, §8.101(b)(1) re-
quires that a hearing be held in all instances in which a pipeline
operator’s integrity assessment plan lists direct assessment or
other methods of assessment not specifically listed in the rule
as the assessment methodology. In addition, the Commission
proposes to adopt new §8.103, relating to Procedures and
Standards for Approval of Certain Methodologies for Integrity
Management Assessment, which sets forth procedures for
reviewing operators’ requests for approval of direct assessment
and other technology options listed in §8.101(b)(1).
In April 2001, the Commission adopted §8.101, which requires
all natural gas and hazardous liquids pipeline operators to de-
velop an integrity assessment and management plan for their
pipeline systems. In §8.101(b)(1)(C), the rule lists four different
assessment tools available to operators to assess the integrity
of their pipelines. Of the four assessment tools listed, two--di-
rect assessment and other technology or assessment method-
ology not specifically listed--require a hearing and Commission
approval prior to their use. To date, there have been no hear-
ings on the direct assessment or other new technology meth-
ods. The Commission proposes to amend §8.101(b)(1)(C) to
remove the mandate for a hearing when an operator requests
approval of direct assessment or other technology options not
specifically listed in §8.101(b)(1). Such requests would still re-
quire the approval of the Commission. The amendment will pro-
vide each operator the opportunity for a hearing, if needed, but
does not mandate that a hearing be conducted. Commission
approval of a direct assessment methodology could be achieved
by an order of the Commission without a hearing. Under the
proposed amendment, Pipeline Safety staff would work with the
operators to review requests for approval of direct assessment
plans and, upon the concurrence of both the operator and the
Pipeline Safety staff, would present to the Commission a recom-
mendation of approval of the assessment methodology and an
agreed order. If the operator and the Pipeline Safety staff do not
reach agreement regarding the method or methods of assess-
ment, the operator would still have the opportunity for a hearing
as provided in proposed new §8.103.
Proposed new §8.103 is intended to provide specific procedural
guidelines for operators and staff in applying for and reviewing
requests for approval of direct assessment or other assessment
methodology not specifically listed in §8.101(b)(1)(C) and, if nec-
essary, in conducting any hearing that may be convened.
Proposed new §8.103(a) provides a less cumbersome reference
by stating that the phrase "direct assessment or other assess-
ment methodology" means direct assessment and any other
technology or assessment methodology that is not specifically
listed in §8.101(b)(1) and for which an operator must obtain
Commission approval.
Proposed new §8.103(b) sets out provisions by which an ap-
plicant operator may seek a protective order for any portion of
the information required to be filed pursuant to proposed new
§8.103. The subsection also provides that a Commission pro-
tective order may provide that any protected documents or ma-
terials will be expunged from Commission records and returned
to the applicant after a final and unappealable determination has
been made on the application.
Proposed new §8.103(c) requires an applicant operator to re-
quest a hearing by filing with the assistant director a letter re-
questing a hearing date and specified information, which may
be filed either separately from the integrity management plan or
in the form of detailed references to the location of the required
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information in the filed plan. The applicant operator is required
to submit the specified information for all systems for which the
applicant requests Commission approval to use direct assess-
ment or other assessment methodology for either a baseline as-
sessment or a subsequent assessment. In addition, the opera-
tor must identify, in tabular form, all risk factors involved for the
pipeline system or segment of the system covered by the plan
and for which the applicant operator requests approval for the
use of direct assessment or other assessment methodology, the
direct assessment or other technology or assessment method-
ology tools chosen to comply with the plan, and a comparison
of the results of sample validation data. Specifically, the results
of an assessment of a segment of pipeline using an in-line in-
spection tool must be compared to the results of an assessment
of the same segment using direct assessment or other assess-
ment methodology. If such a comparison was not performed,
the applicant operator must explain why the comparison was not
performed. Finally, the applicant operator must include a state-
ment explaining how the applicant operator has verified that the
direct assessment or other assessment methodology for which
approval is requested will address the type of risks identified and
how those risks have been verified through a validation process.
Proposed new §8.103(d) sets out the time for review by the assis-
tant director, provides that the division review is limited to tech-
nical issues, and articulates the standards by which the assis-
tant director will determine whether to recommend approval of
the request. If granting the request will neither imperil nor tend
to imperil the health, safety or welfare of the general public and
the environment, the assistant director may recommend in writ-
ing that the Commission approve the request. In that event, the
assistant director forwards the file, along with the written recom-
mendation that the request be approved, to the Office of General
Counsel for further processing. If the applicant operator and the
assistant director agree in writing to waive a hearing, the Office of
General Counsel prepares an order approving the request based
on the assistant director’s recommendation.
If the assistant director declines to recommend that the Com-
mission approve the request, the assistant director must notify
the applicant operator in writing of the recommendation and the
reason for it. At that point, the applicant operator may either
withdraw the request for approval of direct assessment or other
assessment methodology or may file a written request for a hear-
ing on the matter within ten calendar days of receiving notice of
the assistant director’s written decision not to recommend that
the Commission approve the request.
Under proposed new §8.103(e), within three days of receiving a
request for a hearing, the assistant director forwards the file to
the Office of General Counsel for the setting of a hearing. The
Office of General Counsel assigns a presiding examiner to con-
duct a hearing in accordance with the procedural requirements
of Texas Government Code, Chapter 2001 (the Administrative
Procedure Act), and Chapter 1 of Title 16 (relating to Practice
and Procedure).
Proposed new §8.103(f) provides that after a hearing, the Com-
mission may approve a request to use direct assessment or other
assessment methodology based on a finding or findings that use
of such assessment methodology, as compared to in-line inspec-
tion or pressure testing, will neither imperil nor tend to imperil
the health, safety or welfare of the general public and the envi-
ronment. Proposed new subsection (g) explicitly states that the
Commission reserves its right to exercise its discretionary pow-
ers to further investigate any request for approval of direct as-
sessment or other assessment methodology.
Mary McDaniel, P.E., assistant director, Gas Services Division,
has determined that for each of the first five years the proposed
amendment and new section will be in effect, there will be no fis-
cal implications for state government. It is anticipated that most
if not all requests for direct assessment can be resolved without
the need for an evidentiary hearing. Any hearings that might be
convened would be conducted using existing staff and within cur-
rent budget limits. Because the Commission has not conducted
any hearings pursuant to §8.101, there is no information from
which to estimate the length of time such a hearing might take.
There will be no fiscal implications for local governments, be-
cause under Texas Government Code, §121.202, only the Com-
mission has jurisdiction over pipeline safety matters affecting the
transportation of gas and gas pipeline facilities in this state.
Ms. McDaniel has also determined that for each year of the first
five years the amendment and new section as proposed will be
in effect, the public benefit anticipated as a result of enforcing
the sections as proposed will be improvement in safety due to
availability of direct assessment methodologies and the specific
procedures for obtaining approval of assessment technologies.
Pursuant to Texas Government Code, §2006.002(c), the Com-
mission cannot determine the exact cost of compliance with the
proposed amendments to §8.101 and proposed new §8.103 for
individual, small business, or micro-business pipeline operators,
but the Commission anticipates that there will be either no cost
or a reduction in the cost. The proposed amendments to §8.101
would allow operators to gain Commission approval of direct
assessment or other technology not specifically listed in the
rule without an evidentiary hearing, which could yield savings
to those operators that would otherwise have had to incur the
expense of going through a hearing, such as hiring legal counsel
and other experts, preparing documents and testimony, and
traveling to Austin for the hearing itself. Any potential savings
would be based on each individual pipeline operator’s specific
situation. Proposed new §8.103 provides guidelines to all oper-
ators seeking approval of direct assessment or other technology
not specifically listed in §8.101, which should provide some
savings just in the efficiency of not having to use trial and error
to determine how to proceed. The Commission assumes that
there are operators that meet the definitions of "micro-business"
and "small business" set forth in Texas Government Code,
§2006.001(1) and (2), respectively; however, the Commission
does not have data showing the expense for each employee,
the expense for each hour of labor, or the total sales revenue
for pipeline operators. Therefore, the Commission is not able
to determine the exact cost of compliance based on the cost
for each employee, the cost for each hour of labor, or the cost
for each $100 of sales pursuant to Texas Government Code,
§2006.002(c). However, pursuant to Texas Government Code,
§2006.002, the Commission finds that, considering the purpose
of the proposed amendments to §8.101 and proposed new
§8.103, it is not feasible to reduce any adverse effect, if there is
any, that the proposed amendments and new rule could have
on individuals, small businesses, or micro-businesses.
Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
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accept comments for 60 days after publication in the Texas
Register and should refer to Gas Utilities Docket No. 9378.
The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call Mary McDaniel at (512)
463-7058. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the amendment and new rule pur-
suant to Texas Natural Resources Code, §§117.001-117.101,
which authorize the Commission to adopt safety standards and
practices applicable to the transportation of hazardous liquids
and carbon dioxide and associated pipeline facilities within Texas
to the maximum degrees permissible under, and to take any
other requisite action in accordance with, 49 United States Code
Annotated, §60101, et seq.; Texas Natural Resources Code,
§§118.001-118.005, which authorize the Commission by rule to
require an operator to file for commission approval a plan for as-
sessment or testing of a pipeline if the commission makes certain
findings; and Texas Utilities Code, §§121.201-121.210, which
authorize the Commission to adopt safety standards and prac-
tices applicable to the transportation of gas and to associated
pipeline facilities within Texas to the maximum degree permissi-
ble under, and to take any other requisite action in accordance
with, 49 United States Code Annotated, §60101, et seq.
Cross-reference to sections affected: Texas Natural Resources
Code, §§117.001-117.101 and 118.001-118.005; and Texas Util-
ities Code, §§121.201-121.210.
Issued in Austin, Texas on March 11, 2003.
§8.101. Pipeline Integrity Assessment and Management Plans for
Natural Gas and Hazardous Liquids Pipelines.
(a) (No change.)
(b) By February 1, 2002, operators of intrastate transmission
and gathering lines subject to the requirements of 49 CFR 192 or 49
CFR 195 shall designate to the Commission’s Pipeline Safety Section
on a system-by-system or segment within each system basis whether
the pipeline operator has chosen to use the risk-based analysis pursuant
to paragraph (1) of this subsection or the prescriptive plan authorized
by paragraph (2) of this subsection. Operators using the risk-based
plan shall complete at least 50% of the initial assessments by January
1, 2006, and the remainder by January 1, 2011; operators using the
prescriptive plan shall complete the initial integrity testing by January
1, 2006, or January 1, 2011, pursuant to the requirements of paragraph
(2) of this subsection.
(1) The risk-based plan shall contain at a minimum:
(A)-(B) (No change.)
(C) assessment of pipeline integrity using at least one
of the following methods appropriate for each segment:
(i) in-line inspection;
(ii) pressure test;
(iii) direct assessment after [hearing and] approval
by the Commission, or
(iv) other technology or assessment methodology





§8.103. Procedures and Standards for Approval of Certain Method-
ologies for Integrity Management Assessment.
(a) Definition. In this section, the phrase "direct assessment
or other assessment methodology" shall include direct assessment and
any other technology or assessment methodology that is not specifi-
cally listed in §8.101(b)(1) of this title (relating to Pipeline Integrity
Assessment and Management Plans for Natural Gas and Hazardous
Liquids Pipelines).
(b) Confidentiality. The information required by subsection
(c) of this section may be subject to public disclosure. To preserve the
confidentiality of any portion of the required information and/or doc-
uments, prior to filing the required information, an applicant operator
may request consideration of the issuance of a protective order. An ap-
plicant operator seeking a protective order shall demonstrate that the
information sought to be protected is a trade secret, proprietary infor-
mation, or otherwise legally entitled to protection from disclosure. If
the Commission enters a protective order, the order may provide that
any protected documents or materials will be expunged from Commis-
sion records and returned to the applicant after a final and unappealable
determination has been made on the application.
(c) Request for hearing; required information. An operator
designating direct assessment or other assessment methodology as the
integrity management assessment method for all or any segment of a
pipeline system shall obtain Commission approval. In the event of a
hearing, the operator shall request a hearing by filing with the assistant
director a letter requesting a hearing, and the following information,
which may be filed either separately from the integrity management
plan or in the form of detailed references to the location of the required
information in the filed plan:
(1) the applicant operator’s name, business address, tele-
phone number, fax number, and, if available, e-mail address; and the
same information for an authorized representative, if any;
(2) the name of each operator covered by the plan, and for
each operator and/or system, the system name and T-4 permit number;
(3) for each of the following categories, the total number
of miles in the pipeline system or systems:
(A) operated by the applicant operator (intrastate, in-
terstate, and other systems);
(B) operated by the applicant operator and covered by
the Commission’s Integrity Assessment and Management Plan;
(C) operated by the applicant operator and covered by
the Federal Integrity Assessment and Management Plan; and
(D) for which the applicant operator requests approval
of a baseline assessment or a subsequent assessment by means of direct
assessment or other assessment methodology;
(4) a description of records available from prior hydrostatic
tests or in-line inspections for the system or for each segment of the
system operated by the applicant and for which the applicant requests
approval of direct assessment or other assessment methodology. The
applicant operator shall submit this information for all systems for
which the applicant requests Commission approval to use direct as-
sessment or other assessment methodology for either a baseline as-
sessment or a subsequent assessment;
(5) in tabular form, all risk factors involved for the pipeline
system or segment of the system covered by the plan and for which the
applicant operator requests approval for the use of direct assessment
or other assessment methodology;
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(6) the direct assessment or other technology or assessment
methodology tools chosen to comply with the plan, including the fol-
lowing information for each methodology:
(A) direct assessment process or processes, if com-
bined;
(B) how the assessment will be conducted;
(C) if employing combined processes, a description of
how they will be accomplished; and
(D) samples of field validation data;
(7) comparison of the results of sample validation data.
The results of an assessment of a segment of pipeline using an in- line
inspection tool shall be compared to the results of an assessment of the
same segment using direct assessment or other assessment methodol-
ogy. If such a comparison was not performed, the applicant operator
shall explain why the comparison was not performed; and
(8) a statement explaining how the applicant operator has
verified that the direct assessment or other assessment methodology
for which approval is requested will address the type of risks identified
and how those risks have been verified through a validation process.
(d) Division review.
(1) The assistant director shall complete the review of a
request under subsection (c) of this section within 15 calendar days
after the required information has been filed.
(2) Division determinations shall be limited to technical
issues to determine compliance with the federal pipeline safety
regulations regarding hazardous liquids and natural gas pipelines, as
well as the operator’s identification and assignment of risks under
§8.101(b)(1).
(3) Standards to determine acceptance will include API
1160, ASME B31.8S, and NACE RP 0102 and RP 0502.
(4) The assistant director may recommend that the Com-
mission approve the request if granting the request will neither imperil
nor tend to imperil the health, safety or welfare of the general pub-
lic and the environment. The assistant director shall forward the file,
along with a written recommendation that the request be approved, to
the Office of General Counsel for further processing. If the applicant
operator and the assistant director agree in writing to waive a hearing,
the Office of General Counsel shall proceed with the preparation of an
order approving the request based on the assistant director’s recom-
mendation.
(5) If the assistant director declines to recommend that the
Commission approve the request, the assistant director shall notify the
applicant operator in writing of the recommendation and the reason
for it. The applicant operator may withdraw the request for approval
of direct assessment or other assessment methodology or may file a
written request for a hearing on the matter within 10 calendar days
of receiving notice of the assistant director’s written decision not to
recommend that the Commission approve the request.
(e) Hearings.
(1) Within three days of receiving a request for a hearing,
the assistant director shall forward the file to the Office of General
Counsel for the setting of a hearing.
(2) The Office of General Counsel shall assign a presiding
examiner to conduct a hearing.
(3) The presiding examiner shall conduct the hearing in
accordance with the procedural requirements of Texas Government
Code, Chapter 2001 (the Administrative Procedure Act), and Chapter
1 of this title (relating to Practice and Procedure).
(f) Finding requirement. After a hearing, the Commission
may approve a request to use direct assessment or other assessment
methodology based on a finding or findings that use of such assess-
ment methodology, as compared to in-line inspection or pressure test-
ing, will neither imperil nor tend to imperil the health, safety or welfare
of the general public and the environment.
(g) The Commission reserves its right to exercise its discre-
tionary powers to further investigate any request for approval of direct
assessment or other assessment methodology.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 9. LP-GAS SAFETY RULES
SUBCHAPTER A. GENERAL REQUIRE-
MENTS
16 TAC §9.1
The Railroad Commission of Texas proposes an amendment to
§9.1, relating to Application of Rules, Severability, and Retroac-
tivity. Specifically, the Commission proposes new subsections (f)
and (g) to exclude original equipment manufacturers (OEM) of
vehicles and fuel supply containers from the requirements of 16
TAC Chapter 9, LP-Gas Safety Rules, except for §9.203, relating
to School Bus, Public Transportation, Mass Transit, and Special
Transit Vehicle Installations and Inspections, and §9.403, relating
to Sections in NFPA 58 Not Adopted by Reference, and Adopted
with Changes, Additional Requirements, or Corrections.
Texas Natural Resources Code, §113.011, provides that the
Commission shall administer and enforce the laws of Texas and
the rules and standards of the Commission relating to liquefied
petroleum gas (LP-gas). Texas Natural Resources Code,
§113.051, provides that the Commission shall promulgate and
adopt rules or standards or both relating to any and all aspects
or phases of the liquefied petroleum gas industry that will protect
or tend to protect the health, welfare, and safety of the general
public.
Recently, it has become more difficult for original equipment
manufacturers of vehicles and fuel supply containers that use
LP- gas doing business in Texas to make, manufacture, and
market vehicles and fuel supply containers nationally due to
differences in state rules and regulations. Vehicles and fuel
supply containers using LP-gas comprise a small percent of the
market for vehicles and fuel supply containers. Differing state
requirements increase costs associated with making, manufac-
turing, and marketing these vehicles and fuel supply containers
across the country. Current national standards, which have
been adopted by the Commission, impose safety standards
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and specifications on vehicles and fuel supply containers that
insure a high degree of safety to the public health, safety, and
welfare. Therefore, the Commission has determined that it is in
the public interest to exclude original equipment manufacturers
of vehicles and fuel supply containers from Commission safety
rules that deviate from national safety standards and that do not
marginally increase public safety in order to remove regulatory
burdens that increase the cost of making, manufacturing, and
marketing vehicles and fuel supply containers using LP-gas.
Proposed new subsection (f) excludes vehicles and fuel supply
containers that meet certain requirements from the provisions
of Chapter 9. Specifically, vehicles and fuel supply containers
that have been manufactured or installed by an original equip-
ment manufacturer, that comply with Title 49, Code of Federal
Regulations, the Federal Motor Vehicle Safety Standards, and
that comply with the National Fire Protection Association (NFPA)
Code 58, Liquefied Petroleum Gas Code, are excluded from the
requirements of Chapter 9, except as specified in proposed new
subsection (g). Proposed new subsection (g) mandates that ve-
hicles and fuel supply containers excluded pursuant to §9.1(f)
must still comply with the requirements of §9.203, relating to
School Bus, Public Transportation, Mass Transit, and Special
Transit Vehicle Installations and Inspections, and the Commis-
sion’s exception to NFPA 58 §8-2.3.1(k) under §9.403, relating
to Sections in NFPA 58 Not Adopted by Reference, and Adopted
With Changes, Additional Requirements, or Corrections.
Under proposed new subsection (g), even though a vehicle com-
plies with NFPA 58 standards, the Commission will still require
that vehicle to be equipped with a fixed liquid level gauge and
the gauge must be used when filling the fuel supply container.
Byron Caffey, assistant director, Gas Services Division, LP- Gas
Safety Section, has determined that for each year of the first five
years the proposed amendments are in effect there will be no
fiscal implications for state or local governments as a result of
enforcing or administering the amendments.
Mr. Caffey has also determined that the public benefit antici-
pated as a result of the amendments will be the increased avail-
ability of vehicles and fuel supply containers using LP-gas and
decreased regulatory costs associated with making, manufac-
turing, and marketing these vehicles and fuel supply containers.
The Commission finds that allowing original equipment manufac-
turers to manufacture and install vehicles and fuel supply con-
tainers pursuant to national uniform safety standards achieves
a reasonable balance between the public interest in having ve-
hicles and fuel supply containers that use LP-gas, an environ-
mentally-beneficial fuel, widely and continuously available and
at lower costs and the public interest in having vehicles and
fuel supply containers comply with Texas’ unique comprehen-
sive safety standards. The Commission finds that OEM compli-
ance with national comprehensive safety standards will protect
the health, safety, and welfare of Texas residents.
Pursuant to Texas Government Code, §2006.002(c), the
Commission cannot determine the cost for individual, small
business, or micro-business original equipment manufacturers
because the proposed amendments allowing the exception
for manufacturing vehicles and fuel supply containers are
voluntary, not mandatory. The Commission assumes that there
are original equipment manufacturers of vehicles and fuel
supply containers that meet the definitions of "micro-business"
and "small business" set forth in Texas Government Code,
§2006.001(1) and (2), respectively; however, the Commission
does not have data showing the expense for each employee,
the expense for each hour of labor, or the total sales revenue for
any original equipment manufacturer. In addition, the costs for
any particular original equipment manufacturer will vary based
on that manufacturer’s situation. Therefore, the Commission is
not able to determine the exact cost of compliance based on
the cost for each employee, the cost for each hour of labor, or
the cost for each $100 of sales pursuant to Texas Government
Code, §2006.002(c). Thus, pursuant to Texas Government
Code, §2006.002, the Commission finds that, considering
the purpose of Texas Natural Resources Code, Chapter 113,
it is not feasible to reduce any adverse effect the proposed
amendments could have on individuals, small businesses, or
micro-businesses.
Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 60 days after publication in the Texas
Register; comments should refer to LP-Gas Docket No. 1721.
For further information, call Mr. Caffey at (512) 463-5762. The
status of Commission rulemakings in progress is available at
ww.rrc.state.tx.us/rules/proposed.html.
The amendments are proposed under the Texas Natural
Resources Code, §113.051, which authorizes the Commission
to adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public, and §113.052, which
authorizes the Commission to adopt by reference, in whole
or in part, the published codes of the National Fire Protection
Association as standards to be met in the design, construction,
fabrication, assembly, installation, use, and maintenance of
containers, tanks, appliances, systems, and equipment for
the transportation, storage, delivery, use, and consumption of
LP-gas or any one or more of these purposes.
Cross-reference to statute: Texas Natural Resources Code,
Chapter 113.
Issued in Austin, Texas on March 11, 2003.
§9.1. Application of Rules, Severability, and Retroactivity.
(a) The LP-Gas Safety Rules apply to the location and oper-
ation of liquefied petroleum gas systems, equipment, and appliances.
These standards also apply to truck and railcar loading racks, but do
not apply to marine terminals, natural gasoline plants, refineries, tank
farms, gas manufacturing plants, plants engaged in processing lique-
fied petroleum gases, or to railcar loading racks used in connection
with these excluded establishments.
(1) Subchapter A, General Requirements, applies to vari-
ous types of LP-gas activities, including licensing, examination, and
training requirements.
(2) Subchapter B, Stationary Installations and Container
Requirements, applies to proposed and existing stationary LP-gas in-
stallations and containers, including cylinder exchange racks.
(3) Subchapter C, Vehicles and Vehicle Dispensers, applies
to transports and bobtails that deliver LP-gas, and school buses and
other vehicles that are powered by LP-gas.
(4) Subchapter D, Adoption by Reference of NFPA 54 (Na-
tional Fuel Gas Code), applies to the adoption by reference of NFPA 54
and specifies additional or alternative requirements from those found
in NFPA 54.
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(5) Subchapter E, Adoption by Reference of NFPA 58 (LP-
Gas Code), applies to the adoption by reference of NFPA 58 and spec-
ifies additional or alternative requirements from those found in NFPA
58.
(6) Subchapter F, Adoption by Reference of NFPA 51
(Standard for the Design and Installation of Oxygen-Fuel Gas Systems
for Welding, Cutting, and Allied Processes), applies to the use of
LP-gas as a welding fuel.
(b) [Severability.] If any term, clause, or provision of these
rules is for any reason declared invalid, the remainder of the provisions
shall remain in full force and effect, and shall in no way be affected,
impaired, or invalidated.
(c) Nothing in these rules shall be construed as requiring, al-
lowing, or approving the unlicensed practice of engineering or any
other professional occupation requiring licensure.
(d) Unless otherwise stated, the LP-Gas Safety Rules are not
retroactive.
(e) As stated in Texas Natural Resources Code, Chapter 113,
any LP-gas container with a water capacity of one gallon or less, or any
LP-gas piping system, or appliance attached or connected to such a con-
tainer is exempt from the LP-Gas Safety Rules, including any adopted
NFPA pamphlets. For the purpose of consistency, the figure of 4.20 lb
is used to determine the weight of one gallon of LP-gas. The omission
of a specific NFPA 58 pamphlet or any other NFPA rule containing any
such applicable language from Table 1 of §9.403 of this title (relating
to Sections in NFPA 58 Not Adopted by Reference, and Adopted With
Changes, Additional Requirements, or Corrections) is inadvertent and
shall not be read or understood as requiring or allowing any such size
of LP-gas container to comply with the adopted LP-gas safety rule re-
quirements.
(f) This chapter shall not apply to vehicles and fuel supply
containers that:
(1) are manufactured or installed by original equipment
manufacturers;
(2) comply with Title 49, Code of Federal Regulations, the
Federal Motor Vehicle Safety Standards; and
(3) comply with the National Fire Protection Association
(NFPA) Code 58, Liquefied Petroleum Gas Code.
(g) Vehicles and fuel supply containers excluded from the re-
quirements of this chapter pursuant to subsection (f) of this section
shall comply with the requirements of §9.203 of this title, relating to
School Bus, Public Transportation, Mass Transit, and Special Transit
Vehicle Installations and Inspections, and the Commission’s exception
to NFPA 58 §8- 2.3.1(k) in Table 1 in §9.403(a), relating to Sections
in NFPA 58 Not Adopted by Reference, and Adopted with Changes,
Additional Requirements, or Corrections.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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16 TAC §9.10
The Railroad Commission of Texas proposes amendments
to §9.10, relating to Rules Examination. The purpose of the
proposed amendments is to establish requirements for notifying
individuals taking any LP-gas examination of the results of
that examination as required by Senate Bill (SB) 310, 77th
Legislature (2001), as codified at Texas Natural Resources
Code, §113.087(i)-(k).
The proposed amendment to §9.10(c) mandates that the Com-
mission must notify an individual within 30 days of the date an
individual takes an examination of the results of the examina-
tion. Proposed new §9.10(c)(1) provides that if an examination
is graded or reviewed by a testing service, the Commission shall
notify the individual of the examination results within 14 days of
the date the Commission receives the results from the testing
service. Subsection (c)(1) further provides that if the notice of
the examination results will be delayed for longer than 90 days
after the examination date, the Commission shall notify the indi-
vidual of the reason for the delay before the 90th day. Subsection
(c)(1) further provides that the Commission may require a testing
service to notify an individual of the individual’s examination re-
sults. Proposed new §9.10(c)(2) mandates that successful com-
pletion of a required examination is credited to and accrues to
the individual who took the exam. Subsection (d), currently des-
ignated as subsection (c), includes new wording to require that
the Commission, upon written request of an individual failing an
examination, shall provide that individual with an analysis of the
individual’s performance on that examination.
Byron Caffey, assistant director, Gas Services Division, LP- Gas
Section, has determined that for each year of the first five years
the proposed amendments will be in effect, there will be no fiscal
implications for state or local governments as a result of enforc-
ing or administering the amendments. The Commission does
not anticipate incurring any additional costs as a result of com-
plying with the amendments because the Commission currently
notifies applicants of exam results by letter and would continue
this procedure under the proposed amendments.
Mr. Caffey has also determined that for each year of the first
five years the new section is proposed to be in effect, the pub-
lic benefit will be improvement in safety and clarification of the
Commission’s requirements for LP-gas related examinations.
Pursuant to Texas Government Code, §2006.002(c), the Com-
mission cannot determine the cost for individual, small business,
or micro-businesses taking the Commission examinations be-
cause the costs associated with compliance will vary depending
on the different situations and choices made by each examinee.
The Commission assumes that there are examinees that meet
the definitions of "micro-business" and "small business" set forth
in Texas Government Code, §2006.001(1) and (2), respectively;
however, the Commission does not have data showing the ex-
pense for each employee, the expense for each hour of labor, or
the total sales revenue for any examinees. In addition, the costs
for any particular examinee will vary based on that examinee’s
situation. Therefore, the Commission is not able to determine the
exact cost of compliance based on the cost for each employee,
the cost for each hour of labor, or the cost for each $100 of sales
pursuant to Texas Government Code, §2006.002(c). Thus, pur-
suant to Texas Government Code, §2006.002, the Commission
finds that, considering the purpose of Texas Natural Resources
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Code, Chapter 113, it is not feasible to reduce any adverse ef-
fect the proposed new rule could have on individuals, small busi-
nesses, or micro-businesses.
Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas
Register and should refer to LP-Gas Docket No. 1734. The
Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call Mr. Caffey at (512)
463-5762. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.html.
The amendments are proposed under the Texas Natural
Resources Code, §113.051, which authorizes the Commission
to adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public, and §113.087(i)-(k),
as added by Section 57, SB 310, 77th Legislature (2001),
which mandates the Commission to notify individuals taking an
examination within 30 days, notify individuals by the 90th day
of the reason for delay in furnishing exam results, and furnish a
performance analysis upon written request.
Cross reference to statute: Texas Natural Resources Code,
Chapter 113, §§113.051 and 113.087(i)-(k), as added by SB
310, 77th Legislature (2001).
Issued in Austin, Texas on March 11, 2003.
§9.10. Rules Examination.
(a)-(b) (No change.)
(c) Within 30 days of the date an individual takes an exami-
nation, the Commission shall notify the individual of the results of the
examination.
(1) If the examination is graded or reviewed by a testing
service, the Commission shall notify the individual of the examination
results within 14 days of the date the Commission receives the results
from the testing service. If the notice of the examination results will
be delayed for longer than 90 days after the examination date, the
Commission shall notify the individual of the reason for the delay
before the 90th day. The Commission may require a testing service
to notify an individual of the individual’s examination results.
(2) Successful completion of any required examination
shall be credited to and accrue to the individual.
(d) [(c)] Failure of any examination shall immediately dis-
qualify the individual from performing any LP-gas related activities
covered by the examination which is failed, except for activities cov-
ered by a separate examination which the individual has passed. If
requested in writing by an individual who failed the examination, the
Commission shall furnish the individual with an analysis of the indi-
vidual’s performance on the examination.
(1) Any individual who fails an examination administered
by the Commission only at the Austin location may retake the same
examination only one additional time during a business day. Any sub-
sequent examination shall be taken on another business day, unless ap-
proved by the assistant director.
(2) Any individual who fails an examination administered
at a location other than the Austin location shall reapply to the Austin
office for a new admittance letter.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 13. REGULATIONS FOR
COMPRESSED NATURAL GAS (CNG) AND
LIQUEFIED NATURAL GAS (LNG)
SUBCHAPTER A. SCOPE AND DEFINITIONS
16 TAC §13.1
The Railroad Commission of Texas proposes an amendment to
§13.1, relating to Scope. Specifically, the Commission proposes
new subsections (c) and (d) to exclude original equipment manu-
facturers (OEM) of compressed natural gas (CNG) vehicles and
fuel supply containers from the requirements of 16 TAC Chapter
13, Subchapters A, B, C, D, E, and F, except for §13.24, relat-
ing to Filings Required for School Bus, Mass Transit, and Spe-
cial Transit Installations. The Commission also proposes amend-
ments to subsection (b) to reflect a change in statutory language
under Texas Natural Resources Code, §116.002.
Texas Natural Resources Code, §116.011, provides that
the Commission shall administer and enforce the rules and
standards under Chapter 116 of the Natural Resources Code
relating to compressed natural gas and liquefied natural gas.
Texas Natural Resources Code, §116.012, provides that to
protect the health, safety, and welfare of the general public, the
Commission shall adopt necessary rules and standards relating
to the work of compression and liquefaction, storage, sale or
dispensing, transfer and transportation, use or consumption,
and disposal of compressed natural gas or liquefied natural
gas. Texas Natural Resources Code, §116.013, provides that
the Commission may adopt by reference all or part of the
published codes of nationally recognized societies as standards
to be met in the design, construction, fabrication, assembly,
installation, use, and maintenance of CNG or LNG components
and equipment.
Recently, it has become more difficult for original equipment
manufacturers of vehicles and fuel supply containers that use
CNG doing business in Texas to make, manufacture, and
market vehicles and fuel supply containers nationally due to
differences in state rules and regulations. Vehicles and fuel
supply containers using compressed natural gas comprise a
small percent of the market for vehicles and fuel supply con-
tainers. Differing state requirements increase costs associated
with making, manufacturing, and marketing these vehicles and
fuel supply containers across the country. Current national
standards, which have been adopted by the Commission,
impose standards and specifications on vehicles and fuel supply
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containers that insure a high degree of safety to the public
health, safety, and welfare. Therefore, the Commission has
determined that it is in the public interest to exclude original
equipment manufacturers of vehicles and fuel supply containers
from Commission safety rules that deviate from national safety
standards and that do not marginally increase public safety in
order to remove regulatory burdens that increase the cost of
making, manufacturing, and marketing vehicles and fuel supply
containers using compressed natural gas.
Proposed new §13.1(c) excludes CNG vehicles and fuel supply
containers that meet certain requirements from the provisions
of Chapter 13, Subchapters A, B, C, D, E, and F. Specifically,
CNG vehicles and fuel supply containers that have been manu-
factured or installed by an original equipment manufacturer, that
comply with Title 49, Code of Federal Regulations, the Federal
Motor Vehicle Safety Standards, and that comply with the Na-
tional Fire Protection Association (NFPA) Code 52, Compressed
Natural Gas (CNG) Vehicular Systems Code, are excluded from
the requirements of Chapter 13, except as specified in proposed
new subsection (d). Proposed new subsection (d) mandates that
CNG vehicles and fuel supply containers excluded pursuant to
§13.1(c) must still comply with the requirements of §13.24, relat-
ing to Filings Required for School Bus, Mass Transit, and Special
Transit Installations.
Byron Caffey, Assistant Director, Gas Services Division, LP-Gas
Safety Section, has determined that for each year of the first five
years the proposed amendments are in effect there will be no
fiscal implications for state or local governments as a result of
enforcing or administering the amendments.
Mr. Caffey has also determined that the public benefit anticipated
as a result of the amendments will be the increased availability
of vehicles and fuel supply containers using compressed nat-
ural gas and decreased regulatory costs associated with mak-
ing, manufacturing, and marketing these vehicles and fuel supply
containers. The Commission finds that allowing original equip-
ment manufacturers of vehicles and fuel supply containers to
manufacture and install vehicles and fuel supply containers pur-
suant to uniform national safety standards achieves a reason-
able balance between the public interest in having vehicles and
fuel supply containers that use compressed natural gas, an en-
vironmentally-beneficial fuel, widely and continuously available
and at lower costs and the public interest in having vehicles and
fuel supply containers comply with Texas’ unique comprehen-
sive safety standards. The Commission finds that OEM compli-
ance with national comprehensive safety standards will protect
the health, safety, and welfare of Texas residents.
Pursuant to Texas Government Code, §2006.002(c), the
Commission cannot determine the cost for individual, small
business, or micro-business original equipment manufacturers
because the proposed amendments allowing the exceptions for
manufacturing vehicles and fuel supply containers are voluntary.
The Commission assumes that there are original equipment
manufacturers of vehicles and fuel supply containers that meet
the definitions of "micro-business" and "small business" set forth
in Texas Government Code, §2006.001(1) and (2), respectively;
however, the Commission does not have data showing the
expense for each employee, the expense for each hour of labor,
or the total sales revenue for any original equipment manufac-
turer. In addition, the costs for any particular original equipment
manufacturer will vary based on that manufacturer’s situation.
Therefore, the Commission is not able to determine the exact
cost of compliance based on the cost for each employee, the
cost for each hour of labor, or the cost for each $100 of sales
pursuant to Texas Government Code, §2006.002(c). Thus, pur-
suant to Texas Government Code, §2006.002, the Commission
finds that, considering the purpose of Texas Natural Resources
Code, Chapter 116, it is not feasible to reduce any adverse
effect the proposed amendments could have on individuals,
small businesses, or micro-businesses.
Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 60 days after publication in the Texas
Register; comments should refer to LP-Gas Docket No. 1721.
For further information, call Mr. Caffey at (512) 463-5762. The
status of Commission rulemakings in progress is available at
ww.rrc.state.tx.us/rules/proposed.html.
The amendments are proposed under the Texas Natural Re-
sources Code, §116.012, which authorizes the Commission to
adopt rules and standards relating to the work of compression
and liquefaction, storage, sale or dispensing, transfer or trans-
portation, use or consumption, and disposal of compressed nat-
ural gas or liquefied natural gas, and §116.013, which authorizes
the Commission to adopt by reference, in whole or in part the
published codes of nationally recognized societies as standards
to be met in the design, construction, fabrication, assembly, in-
stallation, use, and maintenance of CNG or LNG components
and equipment.
Cross-reference to statute: Texas Natural Resources Code,
Chapter 116.
Issued in Austin, Texas on March 11, 2003.
§13.1. Scope.
(a) This chapter applies to the design and installation of com-
pressed natural gas (CNG) engine fuel systems on vehicles of all types;
CNG systems used for compression, storage, sale, transportation, de-
livery, or distribution of CNG for any purpose; and all CNG mobile
fuel systems.
(b) This chapter shall [does] not apply to:
(1) the production, transportation, storage, sale, or distri-
bution of natural gas that is subject to Commission jurisdiction under
Subtitle A or B, Title 3, Texas Utilities Code [the jurisdiction of the
Railroad Commission of Texas under the Gas Utility Regulatory Act
(Texas Civil Statutes, Article 1446e) or the Cox law (Title 102, Re-
vised Statutes)];
(2) pipelines, fixtures, equipment, or facilities to the extent
that they are subject to the safety regulations promulgated and enforced
by the Railroad Commission of Texas pursuant to Natural Resources
Code, Chapter 117, or Subchapter E, Chapter 121, Texas Utilities Code
[Texas Civil Statutes, Article 6053-1]; or
(3) the design and installation of any CNG system in ships,
barges, sailboats, or other types of watercraft. Such installation is sub-
ject to the American Board and Yacht Council (ABYC) and any other
applicable standards.
(c) Subchapters A, B, C, D, E, and F of this chapter shall not
apply to vehicles and fuel supply containers that:
(1) are manufactured or installed by original equipment
manufacturers;
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(2) comply with Title 49, Code of Federal Regulations, the
Federal Motor Vehicle Safety Standards; and
(3) comply with the National Fire Protection Association
(NFPA) Code 52, Compressed Natural Gas (CNG) Vehicular Systems
Code.
(d) Vehicles and fuel supply containers excluded from the re-
quirements of subchapters A through F of this chapter pursuant to sub-
section (c) of this section shall comply with the requirements of §13.24
of this title, relating to Filings Required for School Bus, Mass Transit,
and Special Transit Installations.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Railroad Commission of Texas
Proposed date of adoption: May 27, 2003





The Railroad Commission of Texas proposes amendments to
§13.70, relating to Examination Requirements and Renewals.
The purpose of the proposed amendments is to establish re-
quirements for notifying individuals taking any CNG examination
of the results of that examination as required by Senate Bill (SB)
310, 77th Legislature (2001), as codified at Texas Natural Re-
sources Code, §116.034(d) - (g).
The proposed amendment to §13.70(a)(4) corrects the number
of the form that an individual must file in order to take the
rules examination given by the Commission. Proposed new
§13.70(a)(5) mandates that the Commission must notify an
individual within 30 days of the date an individual takes an
examination of the results of the examination. Proposed new
§13.70(a)(5)(A) provides that if an examination is graded or
reviewed by a testing service, the Commission shall notify the
individual of the examination results within 14 days of the date
the Commission receives the results from the testing service.
Subsection (a)(5)(A) further provides that if the notice of the
examination results will be delayed for longer than 90 days after
the examination date, the Commission shall notify the individual
of the reason for the delay before the 90th day. Subsection
(a)(5)(A) further provides that the Commission may require a
testing service to notify an individual of the individual’s exam-
ination results. Proposed §13.70(a)(5)(C), redesignated from
current subsection (a)(6), includes new wording to require that
the Commission, upon written request of an individual failing
an examination, shall provide that individual with an analysis of
the individual’s performance on that examination. Subsection
(a)(7) is proposed to be deleted because the Commission’s
examination is updated periodically, rather than only once a
year.
Byron Caffey, assistant director, Gas Services Division, LP- Gas
Section, has determined that for each year of the first five years
the proposed amendment will be in effect, there will be no fiscal
implications for state or local governments as a result of enforc-
ing or administering the amendments. The Commission does
not anticipate incurring any additional costs as a result of com-
plying with the amendments because the Commission currently
notifies applicants of exam results by letter and would continue
this procedure under the proposed amendments.
Mr. Caffey has also determined that for each year of the first five
years the amendments are proposed to be in effect, the public
benefit will be improvement in safety and clarification of the Com-
mission’s requirements for CNG related examinations.
Pursuant to Texas Government Code, §2006.002(c), the Com-
mission cannot determine the cost for individual, small business,
or micro-businesses taking the Commission examinations be-
cause the costs associated with compliance will vary depending
on the different situations and choices made by each examinee.
The Commission assumes that there are examinees that meet
the definitions of "micro-business" and "small business" set forth
in Texas Government Code, §2006.001(1) and (2), respectively;
however, the Commission does not have data showing the ex-
pense for each employee, the expense for each hour of labor, or
the total sales revenue for any examinees. In addition, the costs
for any particular examinee will vary based on that examinee’s
situation. Therefore, the Commission is not able to determine the
exact cost of compliance based on the cost for each employee,
the cost for each hour of labor, or the cost for each $100 of sales
pursuant to Texas Government Code, §2006.002(c). Thus, pur-
suant to Texas Government Code, §2006.002, the Commission
finds that, considering the purpose of Texas Natural Resources
Code, Chapter 116, it is not feasible to reduce any adverse ef-
fect the proposed new rule could have on individuals, small busi-
nesses, or micro-businesses.
Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas
Register and should refer to LP-Gas Docket No. 1734. The
Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call Mr. Caffey at (512)
463-5762. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.html.
The amendments are proposed under the Texas Natural Re-
sources Code, §§116.012, which authorizes the Commission to
adopt rules and standards relating to the work of compression
and liquefaction, storage, sale or dispensing, transfer or trans-
portation, use or consumption, and disposal of compressed nat-
ural gas or liquefied natural gas, and §116.034(d)-(g), as added
by Section 57, SB 310, 77th Legislature (2001), which mandates
the Commission to notify individuals taking an examination within
30 days, notify individuals by the 90th day of the reason for delay
in furnishing exam results, and furnish a performance analysis
upon written request.
Cross reference to statute: Texas Natural Resources Code,
Chapter 116, §§116.012 and 116.034(d)-(g), as added by SB
310, 77th Legislature (2001).
Issued in Austin, Texas on March 11, 2003.
§13.70. Examination Requirements and Renewals.
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(a) Examination general provisions.
(1)-(3) (No change.)
(4) An individual who has filed CNG Form 1016 [1015]
and the applicable nonrefundable examination fee may take the rules
examination at the Commission’s Austin office between the hours of
8:00 a.m. and 2:00 p.m., Monday through Friday, except for state holi-
days, and at other designated times and locations around the state. Ap-
plicants who wish to take the rules examination at sites other than the
Austin office shall submit CNG Form 1016 [1015] and the applicable
fee to the Commission’s Austin office at least three business days prior
to the examination date in order to receive an admittance letter from the
Commission. The admittance letter shall be required at all exam sites
other than the Austin office.
(5) Within 30 days of the date an individual takes an ex-
amination, the Commission shall notify the individual of the results of
the examination.
(A) If the examination is graded or reviewed by a test-
ing service, the Commission shall notify the individual of the exami-
nation results within 14 days of the date the Commission receives the
results from the testing service. If the notice of the examination results
will be delayed for longer than 90 days after the examination date, the
Commission shall notify the individual of the reason for the delay be-
fore the 90th day. The Commission may require a testing service to
notify an individual of the individual’s examination results.
(B) [(5)] Successful completion of any required exam-
ination shall be credited to and accrue to the individual.
(C) [(6)] Failure of any examination shall immediately
disqualify the individual from performing any CNG related activities
covered by the examination which is failed. Any person who fails an
examination administered by the Commission may not re-take that ex-
amination for a period of at least 24 hours. If requested in writing by an
individual who failed the examination, the Commission shall furnish
the individual with an analysis of the individual’s performance on the
examination.
[(7) Dates and locations of examinations shall be listed in
a schedule made annually by the Commission. The schedule shall be
prepared no later than November 15th of each year. The Commission
shall post the schedule in its Austin office and make a copy of it avail-
able to anyone who requests it.]
(b)-(e) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Railroad Commission of Texas
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 475-1295
♦ ♦ ♦
SUBCHAPTER G. GENERAL APPLICABILITY
AND REQUIREMENTS
16 TAC §13.2004
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Railroad Commission of Texas or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Railroad Commission of Texas proposes the repeal of
§13.2004, relating to Applicability, Severability, and Retroactiv-
ity. The proposed repeal is in conjunction with a separate but
concurrent proposal for a new §14.2004, with the same title, to
be in new 16 TAC Chapter 14 entitled Regulations for Liquefied
Natural Gas. This proposed repeal is for the purpose of
renumbering this rule to move it to Chapter 14 and to add some
new language to exclude original equipment manufacturers
(OEM) of liquefied natural gas (LNG) vehicles and fuel supply
containers from the requirements of 16 TAC Chapter 14, to be
entitled Regulations for Liquefied Natural Gas (LNG), except
for §14.2046, relating to Filing Required for School Bus, Mass
Transit and Special Transit Vehicles. In the separate rulemaking,
existing §13.2046 is proposed for repeal with new §14.2046
proposed in its place as part of the move of the LNG rules out
of Chapter 13 and into Chapter 14.
Byron Caffey, Assistant Director, Gas Services Division, LP-Gas
Safety Section, has determined that for each year of the first five
years the proposed repeal is in effect there will be no fiscal impli-
cations for state or local governments as a result of enforcing or
administering the repeal because the rule will continue to exist
in a different chapter. There is no anticipated economic cost of
compliance associated with the repeal.
Mr. Caffey has also determined that the public benefit antici-
pated as a result of the repeal will be better organized Commis-
sion rules regarding LNG, which will be moved into a separate
chapter instead of grouped with the CNG rules also found in 16
TAC Chapter 13.
Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 60 days after publication in the Texas
Register; comments should refer to LP-Gas Docket No. 1721.
For further information, call Mr. Caffey at (512) 463-5762. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.
The repeal is proposed under the Texas Natural Resources
Code, §116.012, which authorizes the Commission to adopt
rules and standards relating to the work of compression and
liquefaction, storage, sale or dispensing, transfer or transporta-
tion, use or consumption, and disposal of compressed natural
gas or liquefied natural gas, and §116.013, which authorizes
the Commission to adopt by reference, in whole or in part the
published codes of nationally recognized societies as standards
to be met in the design, construction, fabrication, assembly,
installation, use, and maintenance of CNG or LNG components
and equipment.
Cross-reference to statute: Texas Natural Resources Code,
Chapter 116.
Issued in Austin, Texas on March 11, 2003.
§13.2004. Applicability, Severability, and Retroactivity.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Railroad Commission of Texas
Proposed date of adoption: May 27, 2003
For further information, please call: (512) 475-1295
♦ ♦ ♦
CHAPTER 14. REGULATIONS FOR
LIQUEFIED NATURAL GAS (LNG)
SUBCHAPTER A. GENERAL APPLICABILITY
AND REQUIREMENTS
16 TAC §14.2004
The Railroad Commission of Texas proposes new §14.2004, re-
lating to Applicability, Severability, and Retroactivity. Specifically,
the Commission proposes new wording in subsections (e) and (f)
to exclude original equipment manufacturers (OEM) of liquefied
natural gas (LNG) vehicles and fuel supply containers from the
requirements of 16 TAC Chapter 14, to be entitled Regulations
for Liquefied Natural Gas (as proposed in a separate but concur-
rent rulemaking), except for §14.2046, relating to Filing Required
for School Bus, Mass Transit and Special Transit Vehicles. In the
separate rulemaking, existing §13.2046 is proposed for repeal
with new §14.2046 proposed in its place as part of the move of
the LNG rules out of Chapter 13 and into Chapter 14.
Texas Natural Resources Code, §116.011, provides that
the Commission shall administer and enforce the rules and
standards under Chapter 116 of the Natural Resources Code
relating to compressed natural gas and liquefied natural gas.
Texas Natural Resources Code, §116.012, provides that to
protect the health, safety, and welfare of the general public, the
Commission shall adopt necessary rules and standards relating
to the work of compression and liquefaction, storage, sale or
dispensing, transfer and transportation, use or consumption,
and disposal of compressed natural gas or liquefied natural
gas. Texas Natural Resources Code, §116.013, provides that
the Commission may adopt by reference all or part of the
published codes of nationally recognized societies as standards
to be met in the design, construction, fabrication, assembly,
installation, use, and maintenance of CNG or LNG components
and equipment.
Recently, it has become more difficult for original equipment
manufacturers of vehicles and fuel supply containers that use
LNG gas doing business in Texas to make, manufacture, and
market vehicles and fuel supply containers nationally due to
differences in state rules and regulations. Vehicles and fuel
supply containers using liquefied natural gas comprise a small
percent of the market for vehicles and fuel supply containers.
Differing state requirements increase costs associated with
making, manufacturing, and marketing these vehicles and
fuel supply containers across the country. Current national
standards, which have been adopted by the Commission,
impose standards and specifications on vehicles and fuel supply
containers that insure a high degree of safety to the public
health, safety, and welfare. Therefore, the Commission has
determined that it is in the public interest to exclude original
equipment manufacturers of vehicles and fuel supply containers
from Commission safety rules that deviate from national safety
standards and that do not marginally increase public safety in
order to remove regulatory burdens that increase the cost of
making, manufacturing, and marketing vehicles and fuel supply
containers using liquified natural gas.
Proposed new §14.2004(e) excludes LNG vehicles and fuel sup-
ply containers that meet certain requirements from the provisions
of Chapter 14. Specifically, LNG vehicles and fuel supply con-
tainers that have been manufactured or installed by an original
equipment manufacturer, that comply with Title 49, Code of Fed-
eral Regulations, the Federal Motor Vehicle Safety Standards,
and that comply with the National Fire Protection Association
(NFPA) Code 57, Liquefied Natural Gas (LNG) Fuel Systems
Code, are excluded from the requirements of Chapter 14, ex-
cept as specified in proposed new subsection (f). Proposed new
subsection (f) mandates that vehicles and fuel supply containers
excluded pursuant to §14.2004(e) must still comply with the re-
quirements of §14.2046, relating to Filings Required for School
Bus, Mass Transit, and Special Transit Vehicles.
Byron Caffey, Assistant Director, Gas Services Division, LP-Gas
Safety Section, has determined that for each year of the first
five years the proposed new section is in effect there will be no
fiscal implications for state or local governments as a result of
enforcing or administering the new section.
Mr. Caffey has also determined that the public benefit antici-
pated as a result of the new section will be the increased avail-
ability of vehicles and fuel supply containers using liquefied nat-
ural gas and decreased regulatory costs associated with mak-
ing, manufacturing, and marketing these vehicles and fuel supply
containers. The Commission finds that allowing original equip-
ment manufacturers of vehicles and fuel supply containers to
manufacture and install vehicles and fuel supply containers pur-
suant to uniform national safety standards achieves a reason-
able balance between the public interest in having vehicles and
fuel supply containers that use liquefied natural gas, an environ-
mentally-beneficial fuel, widely and continuously available and
at lower costs and the public interest in having vehicles and
fuel supply containers comply with Texas’ unique comprehen-
sive safety standards. The Commission finds that OEM compli-
ance with national comprehensive safety standards will protect
the health, safety, and welfare of Texas residents.
Pursuant to Texas Government Code, §2006.002(c), the
Commission cannot determine the cost for individual, small
business, or micro-business original equipment manufacturers
because the proposed amendments allowing the exceptions for
manufacturing vehicles and fuel supply containers are voluntary.
The Commission assumes that there are original equipment
manufacturers of vehicles and fuel supply containers that meet
the definitions of "micro-business" and "small business" set forth
in Texas Government Code, §2006.001(1) and (2), respectively;
however, the Commission does not have data showing the
expense for each employee, the expense for each hour of labor,
or the total sales revenue for any original equipment manufac-
turer. In addition, the costs for any particular original equipment
manufacturer will vary based on that manufacturer’s situation.
Therefore, the Commission is not able to determine the exact
cost of compliance based on the cost for each employee, the
cost for each hour of labor, or the cost for each $100 of sales
pursuant to Texas Government Code, §2006.002(c). Thus, pur-
suant to Texas Government Code, §2006.002, the Commission
finds that, considering the purpose of Texas Natural Resources
Code, Chapter 116, it is not feasible to reduce any adverse
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effect the proposed new section could have on individuals, small
businesses, or micro-businesses.
Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 60 days after publication in the Texas
Register; comments should refer to LP-Gas Docket No. 1721.
For further information, call Mr. Caffey at (512) 463-5762. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.
The new section is proposed under the Texas Natural Resources
Code, §116.012, which authorizes the Commission to adopt
rules and standards relating to the work of compression and
liquefaction, storage, sale or dispensing, transfer or transporta-
tion, use or consumption, and disposal of compressed natural
gas or liquefied natural gas, and §116.013, which authorizes
the Commission to adopt by reference, in whole or in part the
published codes of nationally recognized societies as standards
to be met in the design, construction, fabrication, assembly,
installation, use, and maintenance of CNG or LNG components
and equipment.
Cross-reference to statute: Texas Natural Resources Code,
Chapter 116.
Issued in Austin, Texas on March 11, 2003.
§14.2004. Applicability, Severability, and Retroactivity.
(a) The Regulations for Liquefied Natural Gas are intended
to apply to the design, installation, and operation of liquefied natu-
ral gas (LNG) dispensing systems, the design and installation of LNG
engine fuel systems on vehicles of all types and their associated fu-
eling facilities, and the construction and operation of equipment for
the storage, handling, and transportation of LNG. These standards do
not apply to locomotives, railcar tenders, marine terminals, or to the
transportation, loading, or unloading of LNG on ships, barges, or other
types of watercraft, or to any fuel cell approved by the Federal Avi-
ation Administration and intended to be used solely as a fuel cell for
aircraft, including hot air balloons, or to an installation or connection
that is part of a distribution or pipeline system that is covered by Title
49, Code of Federal Regulations, Part 192. From the point at which
LNG in a system has been vaporized and converted to compressed nat-
ural gas (CNG), the equipment and components must comply with the
Commission’s Regulations for Compressed Natural Gas.
(b) If any term, clause, or provision of these rules is for any
reason declared invalid, the remainder of the provisions shall remain
in full force and effect, and shall in no way be affected, impaired, or
invalidated.
(c) Nothing in these rules shall be construed as requiring, al-
lowing, or approving the unlicensed practice of engineering or any
other professional occupation requiring licensure.
(d) Unless otherwise stated, the Regulations for Liquefied
Natural Gas are not retroactive; however, the Railroad Commission
of Texas has jurisdiction over all LNG installations in Texas and
installations placed into operation after October 1, 1996, shall comply
with these regulations. All other LNG installations in operation prior
to October 1, 1996, shall be maintained and operated in a safe manner
as determined by the Railroad Commission of Texas. Persons engaged
in LNG activities on the effective date of these rules shall comply
with licensing and examination requirements by February 1, 1997.
(e) The requirements of 16 TAC Chapter 14 shall not apply to
vehicles and fuel supply containers that:
(1) are manufactured or installed by original equipment
manufacturers;
(2) comply with Title 49, Code of Federal Regulations, the
Federal Motor Vehicle Safety Standards; and
(3) comply with the National Fire Protection Association
(NFPA) Code 57, Liquefied Natural Gas (LNG) Fuel Systems Code.
(f) Vehicles and fuel supply containers excluded from the re-
quirements of this chapter pursuant to subsection (e) of this section
shall comply with the requirements of §14.2046 of this title, relating
to Filings Required for School Bus, Mass Transit and Special Transit
Vehicles.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Railroad Commission of Texas
Proposed date of adoption: May 27, 2003
For further information, please call: (512) 475-1295
♦ ♦ ♦
TITLE 19. EDUCATION





The Texas Education Agency (TEA) proposes an amendment
to §100.1011 and new §§100.1102-100.1108, concerning open-
enrollment charter schools. Section 100.1011 specifies provi-
sions relating to definitions. The proposed amendment and new
sections relate to charter school board and officer training man-
dated by House Bill (HB) 6, 77th Texas Legislature, 2001.
Texas Education Code (TEC), §12.123, added by HB 6, 77th
Texas Legislature, 2001, requires that the commissioner adopt
rules prescribing training for members of charter holder govern-
ing bodies, members of charter school governing bodies, and
charter school officers. Prior to the passage of HB 6, no training
was required for these entities.
The proposed amendment to 19 TAC §100.1011 defines the role
of a shared services cooperative as it relates to charter school
board and officer training. This amendment includes details re-
lating to contractual arrangements.
The proposed new 19 TAC §100.1102 provides guidance for
charter school board and officer training. This new rule includes
provisions relating to training required, the timeline for complet-
ing training, the transition timeline, course content, the required
course curriculum outline, continuing training, and exemptions.
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The proposed new 19 TAC §100.1103 details the requirements
for training for chief executive and central administrative officers,
including training required, the timeline for completing training,
the transition timeline, course content, the required course cur-
riculum outline, continuing training, and exemptions.
The proposed new 19 TAC §100.1104 establishes guidelines for
the training of campus administrative officers, including training
required, the timeline for completing training, the transition time-
line, course content, the required course curriculum outline, con-
tinuing training, and exemptions.
The proposed new 19 TAC §100.1105 provides guidance for
business manager training, including training required, the time-
line for completing training, the transition timeline, course con-
tent, the required course curriculum outline, continuous training,
and exemptions.
The proposed new 19 TAC §100.1106 details the exemptions for
participation in a shared services cooperative.
The proposed new 19 TAC §100.1107 establishes guidelines for
course providers. This new rule specifies provisions for autho-
rized course providers, the application for registration and qualifi-
cations of applicants, compliance with training rules, and annual
registration.
The proposed new 19 TAC §100.1108 requires that charter hold-
ers maintain records of compliance and that they disclose non-
compliance.
Susan Barnes, assistant commissioner for charter schools, has
determined that for the first five-year period the amendment and
new sections are in effect there will be no fiscal implications for
state or local government as a result of enforcing or adminis-
tering the amendment and new sections. There are fiscal im-
plications anticipated for charter schools as a result of enforc-
ing these proposed rule actions. Charter schools will incur cost
as a result of the required board member and officer training.
The fiscal impact to charter schools cannot be precisely deter-
mined since the number of board members and officers at dif-
ferent charter schools will likely vary, as will the fees charged by
different providers.
Ms. Barnes has determined that for each year of the first five
years the amendment and new sections are in effect the public
benefit anticipated as a result of enforcing the amendment and
new sections will be that open-enrollment charter schools pro-
vide the public with choices among public schools and innova-
tion in education programs throughout the state. The proposed
rule actions ensure that entities responsible for the operation of
charter schools will receive training in basic law, including school
finance; health and safety issues; accountability issues related
to the use of public funds; and other requirements relating to ac-
countability to the public, such as open meetings and public infor-
mation. There will not be an effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the amendment and new sections.
Comments on the proposal may be submitted to Cristina De
La Fuente-Valadez, Accountability Reporting and Research,
1701 North Congress Avenue, Austin, Texas 78701, (512)
463-9701. Comments may also be submitted electronically to
rules@tea.state.tx.us or faxed to (512) 475-3499. All requests
for a public hearing on the proposed amendment and new
sections submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 15 calendar days after notice of the proposal has been
published in the Texas Register.
DIVISION 1. GENERAL PROVISIONS
19 TAC §100.1011
The amendment is proposed under Texas Education Code,
§12.123, which authorizes the commissioner to adopt rules
prescribing training for members of charter holder governing
bodies, members of charter school governing bodies, and
officers of charter schools.
The amendment implements Texas Education Code, §12.123.
§100.1011. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meaning, unless the context clearly indicates other-
wise.
(1)-(13) (No change.)
(14) Management company--A natural person or a corpo-
ration, partnership, sole proprietor, association, agency, or other legal
entity that provides any management services to a charter holder or
charter school, except that:
(A) a charter holder and its employees may provide
management services to a charter school that is under the charter
holder’s supervision and control pursuant to the open-enrollment
charter, and such charter holder is not thereby a management company;
(B) a non-profit corporation that is exempt from taxa-
tion under 28 United States Code §501(c)(3) may donate management
services to a charter holder, and the donor corporation is not thereby a
management company if the donee charter holder is a subsidiary cor-
poration controlled by the donor corporation under the articles of in-
corporation and bylaws of the donee charter holder; [and]
(C) a regional education service center providing ser-
vices to a charter school under TEC, Chapter 8, is not a management
company ; and [.]
(D) the fiscal agent of a shared services cooperative
providing services to a member of the shared services cooperative is
not a management company.
(15)-(23) (No change.)
(24) Shared services cooperative--A contractual arrange-
ment among charter holders through which one member of the co-
operative, acting as the fiscal and administrative agent for the other
members, provides educational services and/or management services
to member charter holders under a written contract executed by each
member. A contract establishing a shared services cooperative must at
a minimum:
(A) establish clear procedures for administering ser-
vices under the direction and control of the cooperative, and for as-
signing responsibility for all costs and liabilities associated with ser-
vices provided under the contract;
(B) establish the duties, responsibilities, and account-
ability of the fiscal agent and of each member for services provided
under the contract;
(C) establish clear procedures for withdrawal of a
member from the agreement, and for the dissolution and winding up
of the affairs of the cooperative;
(D) if the cooperative may provide special education
services, comply with TEC, §29.007; and
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(E) be approved in writing by the commissioner before
any services are provided.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 12, 2003.
TRD-200301711
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 463-9701
♦ ♦ ♦
DIVISION 5. CHARTER SCHOOL
GOVERNANCE
19 TAC §§100.1102 - 100.1108
The new sections are proposed under Texas Education Code,
§12.123, which authorizes the commissioner to adopt rules pre-
scribing training for members of charter holder governing bod-
ies, members of charter school governing bodies, and officers of
charter schools.
The new sections implement Texas Education Code, §12.123.
§100.1102. Training for Members of Governing Bodies of Charter
Holder and School.
(a) Training required. Unless exempted under subsection (g)
of this section, a member of the governing body of a charter holder or
a member of the governing body of a charter school must complete a
training course consisting of 12 instructional hours, excluding breaks,
administrative tasks, and other non-instructional time, delivered by a
course provider registered under §100.1107 of this title (relating to
Course Providers). The training course may not use self- instructional
materials.
(b) Timeline for completing training. Except as provided in
subsection (c) of this section, a member of the governing body of a
charter holder or a member of the governing body of a charter school
must complete the training course required by this section within one
calendar year of appointment or election to such governing body.
(c) Transition timeline. A member serving on the governing
body of a charter holder or the governing body of a charter school on
the effective date of this section must complete at least the first six
hours of the training course required by this section within six months
of the effective date of the curriculum outline approved under subsec-
tion (e) of this section, and must complete the remaining six hours of
such training within one year of the effective date of the approved cur-
riculum outline. Training completed prior to the effective date of this
section and after September 1, 2001, may be counted toward the first
six hours of the training course required by this section if it meets the
requirements of the curriculum outline approved under subsection (e).
(d) Course content. The training course required by this sec-
tion shall include the following modules:
(1) a module consisting of at least 150 minutes of instruc-
tion in basic school law, with special emphasis on corporate director
duties and liabilities, non-delegable duties, nepotism, conflicts of in-
terest, management companies, and the legal requirements specific to
members of the governing body of a charter holder;
(2) a module consisting of at least 60 minutes of instruction
in basic school finance, with special emphasis on accounting for public
funds and property, student attendance accounting, federal funds and
property management, grant administration, audit requirements, and
the financial duties specific to the members of the governing body of
a charter holder;
(3) a module consisting of at least 30 minutes of instruction
in health and safety issues, with special emphasis on health and safety
codes, ordinances, and other laws applicable to operating a Texas pub-
lic school; student discipline; and safe schools;
(4) a module consisting of at least 110 minutes of instruc-
tion in accountability requirements related to the use of public funds,
with special emphasis on the duties and liabilities of a trustee under
Texas law, the shared use of real property for charter and non-charter
business, bank depository contracts, capital financing, incidental use
of public property by charter holder personnel, and recovery by the
commissioner of education of the public property held by a former
charter holder;
(5) a module consisting of at least 60 minutes of instruc-
tion in other requirements relating to accountability to the public, with
special emphasis on the administration of statewide assessments, Pub-
lic Education Information Management System (PEIMS) reporting,
dropout reporting, statewide standards for acceptable student perfor-
mance, charter- specific standards for acceptable student performance,
accountability sanctions under Texas Education Code (TEC), §39.131,
and the role of student performance in adverse actions under TEC,
§12.116 and §12.1162;
(6) a module consisting of at least 60 minutes of instruc-
tion in open meetings requirements under Government Code, Chapter
551, with special emphasis on posting the agenda, executive sessions,
accessibility of the meeting location to the public, employee board
members, and civil and criminal sanctions; and
(7) a module consisting of at least 60 minutes of instruction
in requirements relating to public records, with special emphasis on
the Public Information Act, the Records Retention Act, confidential
student records, records in the possession of a management company,
and other duties respecting public records.
(e) Required course curriculum outline. The commissioner
shall approve and disseminate a curriculum outline that is consistent
with the module topics and minimum durations identified in subsec-
tion (d) of this section. Training that does not conform to the curricu-
lum outline does not satisfy the training requirements of this section.
The entire duration of the training course must be dedicated to topics
identified in the curriculum outline. The curriculum outline will be
available on the Texas Education Agency (TEA) website. The process
for the development and/or revision of a curriculum outline under this
section must include an opportunity for stakeholder comment.
(f) Continuing training. A member serving on the governing
body of a charter holder or the governing body of a charter school
who has completed the 12-hour training course required by this sec-
tion must annually thereafter receive six hours of training, excluding
breaks, administrative tasks, and other non-instructional time, deliv-
ered by a course provider registered under §100.1107 of this title.
Continuing training under this subsection shall fulfill assessed train-
ing needs, including any training needs identified by TEA monitoring,
and address update items identified in the curriculum outline approved
under subsection (e) as well as additional topics selected from the cur-
riculum outline. Selected topics must be covered in greater depth than
the curriculum outline indicates for initial training on those topics. No
more than one hour of continuing training may use self- instructional
materials.
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(g) Exemptions. A member of the governing body of a charter
holder who serves on the governing body of a governmental entity or
an institution of higher education as defined under TEC, §61.003, is
exempt from the training required by this section if, by virtue of such
service, the member is subject to other mandatory training and the
members of the governing body of the charter school operated by the
charter holder comply with this section.
§100.1103. Training for Chief Executive and Central Administrative
Officers.
(a) Training required. Unless exempted under subsection (g)
of this section, a chief executive officer or a central administrative of-
ficer, including persons providing management services that include
the functions of a chief executive officer or central administrative of-
ficer, must complete a training course consisting of 30 instructional
hours, excluding breaks, administrative tasks, and other non- instruc-
tional time, delivered by a course provider registered under §100.1107
of this title (relating to Course Providers). The training course may
not use self-instructional materials.
(b) Timeline for completing training. Except as provided in
subsection (c) of this section, a chief executive officer or a central ad-
ministrative officer must complete the training course required by this
section within one calendar year of beginning service in that capacity.
(c) Transition timeline. A person serving as a chief executive
officer or central administrative officer on the effective date of this
section must complete at least the first 15 hours of the training course
required by this section within six months of the effective date of the
curriculum outline approved under subsection (e) of this section, and
must complete the remaining 15 hours of such training within one
year of the effective date of the approved curriculum outline. Training
completed prior to the effective date of this section and after September
1, 2001, may be counted toward the first 15 hours of the training course
required by this section if it meets the requirements of the curriculum
outline approved under subsection (e).
(d) Course content. The training course required by this sec-
tion shall include the following modules:
(1) a module consisting of at least 240 minutes of instruc-
tion in school law, with special emphasis on TEC, Chapter 12, Sub-
chapter D, and this subchapter;
(2) a module consisting of at least 200 minutes of instruc-
tion in school finance, with special emphasis on accounting for public
funds and property, student attendance accounting, federal funds and
property management, grant administration, audit requirements, and
capital financing;
(3) a module consisting of at least 120 minutes of instruc-
tion in health and safety issues, with special emphasis on health and
safety codes, ordinances, and other laws applicable to operating a
Texas public school; student discipline; and safe schools;
(4) a module consisting of at least 240 minutes of instruc-
tion in accountability requirements related to the use of public funds,
with special emphasis on the duties and liabilities of a trustee under
Texas law, the shared use of real property for charter and non-charter
business, bank depository contracts, capital financing, incidental use
of public property by charter holder personnel, and recovery by the
commissioner of education of the public property held by a former
charter holder;
(5) a module consisting of at least 240 minutes of instruc-
tion in other requirements relating to accountability to the public,
with special emphasis on the administration of statewide assessments,
PEIMS reporting, dropout reporting, statewide standards for accept-
able student performance, charter-specific standards for acceptable stu-
dent performance, accountability sanctions under TEC, §39.131, and
the role of student performance in adverse actions under TEC, §12.116
and §12.1162;
(6) a module consisting of at least 60 minutes of instruc-
tion in open meetings requirements under Government Code, Chapter
551, with special emphasis on posting the agenda, executive sessions,
accessibility of the meeting location to the public, employee board
members, and civil and criminal sanctions; and
(7) a module consisting of at least 140 minutes of instruc-
tion in requirements relating to public records, with special emphasis
on the Public Information Act, the Records Retention Act, confidential
student records, records in the possession of a management company,
and other duties respecting public records.
(e) Required course curriculum outline. The commissioner
shall approve and disseminate a curriculum outline that is consistent
with the module topics and minimum durations identified in subsec-
tion (d) of this section. Training that does not conform to the curricu-
lum outline does not satisfy the training requirements of this section.
The entire duration of the training course must be dedicated to topics
identified in the curriculum outline. The curriculum outline will be
available on the Texas Education Agency (TEA) website. The process
for the development and/or revision of a curriculum outline under this
section must include an opportunity for stakeholder comment.
(f) Continuing training. A chief executive officer or a central
administrative officer who has completed the 30-hour training course
required by this section must annually thereafter receive 15 hours of
training, excluding breaks, administrative tasks, and other non-instruc-
tional time, delivered by a course provider registered under §100.1107
of this title. Continuing training under this subsection shall fulfill as-
sessed training needs, including any training needs identified by TEA
monitoring, and address update items identified in the curriculum out-
line approved under subsection (e) as well as additional topics se-
lected from the curriculum outline. Selected topics must be covered in
greater depth than the curriculum outline indicates for initial training
on those topics. No more than three hours of continuing training may
use self-instructional materials.
(g) Exemptions. A central administrative officer is exempt
from the training required by this section if the person is the holder
in good standing of a Standard Superintendent Certificate issued by
the State Board for Educator Certification and all other officers of the
charter school comply with this division.
§100.1104. Training for Campus Administrative Officers.
(a) Training required. Unless exempted under subsection (g)
of this section, a campus administrative officer, including persons pro-
viding management services that include the functions of a campus ad-
ministrative officer, must complete a training course consisting of 10
instructional hours, excluding breaks, administrative tasks, and other
non-instructional time, delivered by a course provider registered un-
der §100.1107 of this title (relating to Course Providers). The training
course may not use self-instructional materials.
(b) Timeline for completing training. Except as provided in
subsection (c) of this section, a campus administrative officer must
complete the training course required by this section within one cal-
endar year of beginning service in that capacity.
(c) Transition timeline. A person serving as a campus admin-
istrative officer on the effective date of this section must complete at
least the first five hours of the training course required by this sec-
tion within six months of the effective date of the curriculum outline
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approved under subsection (e) of this section, and must complete the
remaining five hours of such training within one year of the effective
date of the approved curriculum outline. Training completed prior to
the effective date of this section and after September 1, 2001, may be
counted toward the first five hours of the training course required by
this section if it meets the requirements of the curriculum outline ap-
proved under subsection (e).
(d) Course content. The training course required by this sec-
tion shall include the following modules:
(1) a module consisting of at least 80 minutes of instruction
in school law, with special emphasis on TEC, Chapter 12, Subchapter
D; this subchapter; students with disabilities; student records; student
admissions; geographic boundaries; and residency;
(2) a module consisting of at least 40 minutes of instruc-
tion in school finance, with special emphasis on student attendance
accounting, federal funds and property management, and grant admin-
istration;
(3) a module consisting of at least 80 minutes of instruction
in health and safety issues, with special emphasis on health and safety
codes, ordinances, and other laws applicable to operating a Texas pub-
lic school; student discipline; and safe schools;
(4) a module consisting of at least 20 minutes of instruction
in accountability requirements related to the use of public funds, with
special emphasis on incidental use of public property by charter holder
personnel;
(5) a module consisting of at least 120 minutes of instruc-
tion in other requirements relating to accountability to the public,
with special emphasis on the administration of statewide assessments,
PEIMS reporting, and dropout reporting;
(6) a module consisting of at least 20 minutes of instruction
in open meetings requirements under Government Code, Chapter 551,
with special emphasis on employee board members; and
(7) a module consisting of at least 40 minutes of instruction
in requirements relating to public records, with special emphasis on
confidential student records.
(e) Required course curriculum outline. The commissioner of
education shall approve and disseminate a curriculum outline that is
consistent with the module topics and minimum durations identified
in subsection (d) of this section. Training that does not conform to the
curriculum outline does not satisfy the training requirements of this
section. The entire duration of the training course must be dedicated
to topics identified in the curriculum outline. The curriculum outline
will be available on the Texas Education Agency (TEA) website. The
process for the development and/or revision of a curriculum outline
under this section must include an opportunity for stakeholder com-
ment.
(f) Continuing training. A campus administrative officer who
has completed the 10-hour training course required by this section must
annually thereafter receive five hours of training, excluding breaks,
administrative tasks, and other non-instructional time, delivered by a
course provider registered under §100.1107 of this title. Continuing
training under this subsection shall fulfill assessed training needs, in-
cluding any training needs identified by TEA monitoring, and address
update items identified in the curriculum outline approved under sub-
section (e) as well as additional topics selected from the curriculum
outline. Selected topics must be covered in greater depth than the cur-
riculum outline indicates for initial training on those topics. No more
than 30 minutes of continuing training may use self-instructional ma-
terials.
(g) Exemptions. A campus administrative officer is exempt
from the training required by this section if the person is the holder in
good standing of a Standard Principal Certificate issued by the State
Board for Educator Certification, and all other officers of the charter
school comply with this division.
§100.1105. Training for Business Managers.
(a) Training required. Unless exempted under subsection
(g) of this section, a business manager, including persons providing
management services that include the functions of a business manager,
must complete a training course consisting of 30 instructional hours,
excluding breaks, administrative tasks, and other non-instructional
time, delivered by a course provider registered under §100.1107 of
this title (relating to Course Providers). The training course may not
use self-instructional materials.
(b) Timeline for completing training. Except as provided in
subsection (c) of this section, a business manager must complete the
training course required by this section within one calendar year of
beginning service in that capacity.
(c) Transition timeline. A person serving as a business man-
ager on the effective date of this section must complete at least the
first 15 hours of the training course required by this section within six
months of the effective date of the curriculum outline approved un-
der subsection (e) of this section, and must complete the remaining 15
hours of such training within one year of the effective date of the ap-
proved curriculum outline. Training completed prior to the effective
date of this section and after September 1, 2001, may be counted to-
ward the first 15 hours of the training course required by this section
if it meets the requirements of the curriculum outline approved under
subsection (e).
(d) Course content. The training course required by this sec-
tion shall include the following modules:
(1) a module consisting of at least 240 minutes of instruc-
tion in school law, with special emphasis on TEC, Chapter 12, Sub-
chapter D; this subchapter; and the Financial Accountability System
Resource Guide;
(2) a module consisting of at least 480 minutes of instruc-
tion in school finance, with special emphasis on the Financial Account-
ability System Resource Guide, generally accepted accounting princi-
ples, student attendance accounting, federal funds and property man-
agement, purchasing, grant administration, audit requirements, and
capital financing;
(3) a module consisting of at least 20 minutes of instruction
in health and safety issues, with special emphasis on health and safety
codes, ordinances, and other laws applicable to operating a Texas pub-
lic school;
(4) a module consisting of at least 240 minutes of instruc-
tion in accountability requirements related to the use of public funds,
with special emphasis on the duties and liabilities of a trustee under
Texas law, the shared use of real property for charter and non-charter
business, bank depository contracts, capital financing, incidental use
of public property by charter holder personnel, and recovery by the
commissioner of education of the public property held by a former
charter holder;
(5) a module consisting of at least 160 minutes of instruc-
tion in other requirements relating to accountability to the public, with
special emphasis on PEIMS reporting, internal management controls,
and audit requirements;
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(6) a module consisting of at least 20 minutes of instruction
in open meetings requirements under Government Code, Chapter 551,
with special emphasis on adopting and amending the budget; and
(7) a module consisting of at least 40 minutes of instruction
in requirements relating to public records, with special emphasis on
recordkeeping required by generally accepted accounting principles
and applicable law.
(e) Required course curriculum outline. The commissioner
shall approve and disseminate a curriculum outline that is consistent
with the module topics and minimum durations identified in subsec-
tion (d) of this section. Training that does not conform to the curricu-
lum outline does not satisfy the training requirements of this section.
The entire duration of the training course must be dedicated to topics
identified in the curriculum outline. The curriculum outline will be
available on the Texas Education Agency (TEA) website. The process
for the development and/or revision of a curriculum outline under this
section must include an opportunity for stakeholder comment.
(f) Continuing training. A business manager who has com-
pleted the 30-hour training course required by this section must annu-
ally thereafter receive 15 hours of training, excluding breaks, admin-
istrative tasks, and other non-instructional time, delivered by a course
provider registered under §100.1107 of this title. Continuing training
under this subsection shall fulfill assessed training needs, including
any training needs identified by TEA monitoring, and address update
items identified in the curriculum outline approved under subsection
(e) as well as additional topics selected from the curriculum outline.
Selected topics must be covered in greater depth than the curriculum
outline indicates for initial training on those topics. No more than three
hours of continuing training may use self-instructional materials.
(g) Exemptions.
(1) A business manager is exempt from the training re-
quired by this section if the person is the holder in good standing of
one or more of the following credentials issued by the Texas Associa-
tion of School Business Officials, and if all other officers of the charter
school comply with this division:
(A) Registered Texas School Business Administrator;
(B) Certified Texas School Business Official;
(C) Certified Texas School Business Specialist; or
(D) Certified Texas School Business Administrator;
and
(2) A business manager is exempt from a module of re-
quired training, if:
(A) the business manager is a certified public accoun-
tant (CPA) registered in good standing with the Texas State Board of
Public Accountancy; and
(B) the subject matter of the module of required train-
ing is covered by the Uniform CPA Examination administered by the
Texas State Board of Public Accountancy.
§100.1106. Exemption for Participation in a Shared Services Coop-
erative.
(a) An officer of a charter school is exempt from a module of
required training on a specific duty or responsibility, if:
(1) the charter holder is a member of a shared services
cooperative;
(2) the written contract establishing the cooperative
assigns to the cooperative the specific duty or responsibility, and
assigns to the cooperative the requirement to complete that module
of training, by:
(A) insuring that all relevant employees attend that
module of required training and receive a certificate of course
completion for that module from a regional education service center
or course provider registered under §100.1107 of this title (relating to
Course Providers); or
(B) if the cooperative is a registered course provider,
insuring that all relevant employees attend that module of training and
receive a certificate of course completion for that module from the
cooperative; and
(3) all relevant employees of the cooperative actually at-
tend that module of training and receive a certificate of course com-
pletion for that module.
(b) Nothing in this section affects an exemption available by
virtue of another section in this division.
§100.1107. Course Providers.
(a) Authorized course providers. Training under this division
must be provided by a regional education service center (RESC) or
by a course provider registered with the commissioner of education
under this section. Training provided by a course provider that is not
registered under this section at the time of training does not satisfy
training requirements specified in this division. The fee for a course
or module of training shall be determined by the RESC or registered
course provider.
(b) Application for registration; qualifications. An applicant
for course provider registration must file with the commissioner docu-
ments and information demonstrating a history of training experience
and subject-matter expertise in each area covered by a training course
required by this division.
(1) The course provider may apply to be registered as a
course provider for one or more training courses, and may submit doc-
uments and information about more than one instructor. However, each
instructor must be under contract to teach the course or module for the
applicable period of registration.
(2) The course provider is not registered under this section
until it receives written notice of registration under this section.
(c) Compliance with training rules. A registered course
provider that fails to comply with §§100.1102-100.1107 of this
division will not be registered in any subsequent year. A per-
son who completes a training course that does not comply with
§§100.1102-100.1105 and curriculum outlines approved thereunder
has not satisfied the requirements for continued service.
(d) Annual registration; no renewal. Initial registration under
this section is effective for 18 months. Thereafter, re-registration may
be for a period of up to three years. Re-registration is by original appli-
cation under this section, except that the process for re-registration of a
registered course provider must include an opportunity for stakeholder
comment on that course provider’s performance. A successful appli-
cation for registration in a prior registration period confers no right or
expectation that the commissioner will grant an application for regis-
tration in a subsequent year.
§100.1108. Record of Compliance and Disclosure of Non-compli-
ance.
Record of compliance; non-compliance.
(1) Record of compliance. It is the obligation of the char-
ter holder to comply with this section, including compliance with
PROPOSED RULES March 28, 2003 28 TexReg 2695
§§100.1102-100.1105 of this division by each a member of the gov-
erning body of the charter holder, each member of any governing body
of a charter school operated by the charter holder, and each chief ex-
ecutive officer, central administrative officer, campus administrative
officer, and business manager of any charter school operated by the
charter holder. The charter holder shall document its compliance with
§§100.1102-100.1105 and this section.
(2) Continued service. A person may not continue to serve
as a member of the governing body of a charter holder, as a member
of the governing body of a charter school, or as an officer of a charter
school, unless the person is in compliance with §§100.1102- 100.1105
and this section.
(3) Audit disclosure. A charter holder shall separately dis-
close, in its annual audit report required by §100.1047(c) of this title
(relating to Accounting for State Funds), any member of the govern-
ing body of the charter holder or a charter school, and any officer of
a charter school, who fails to comply with §§100.1102-100.1105 and
this section and who continues to serve in such capacity as of the date
of the audit report.
(4) Material charter violation. Failure to comply with
§§100.1102-100.1105 and this section is a material charter violation
that may be considered by the commissioner in any action or inter-
vention under Division 2 of this subchapter (relating to Commissioner
Action and Intervention).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 12, 2003.
TRD-200301712
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 463-9701
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS
CHAPTER 184. SURGICAL ASSISTANTS
22 TAC §184.6
The Texas State Board of Medical Examiners proposes an
amendment to §184.6, concerning Licensure Documentation.
The amendment is made to subsection (b)(3) and regards
licensure documentation concerning examination results.
Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the amendment is in effect there will be no fiscal implica-
tions to state or local government as a result of enforcing the rule
as proposed.
Ms. Shackelford also has determined that for each year of the
first five years the amendment as proposed is in effect the public
benefit anticipated as a result of enforcing the section will be an
updated rule concerning examination results. There will be no
effect on small or micro businesses.
Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.
The amendment is proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.
The following are affected by the proposed amendment: Texas
Occupations Code Annotated, §206.204.
§184.6. Licensure Documentation.
(a) Original documents may include, but are not limited to,
those listed in subsections (b) and (c) of this section.
(b) Documentation required of all applicants for licensure.
(1) Birth Certificate/Proof of Age. Each applicant for li-
censure must provide a copy of a birth certificate and translation if
necessary to prove that the applicant is at least 21 years of age. In
instances where a birth certificate is not available the applicant must
provide copies of a passport or other suitable alternate documentation.
(2) Name change. Any applicant who submits documen-
tation showing a name other than the name under which the applicant
has applied must present copies of marriage licenses, divorce decrees,
or court orders stating the name change. In cases where the applicant’s
name has been changed by naturalization, the applicant should send the
original naturalization certificate by certified mail to the board office
for inspection.
(3) Examination [scores] verification. Each applicant for
licensure must have [a certified transcript of grades submitted directly
from] the appropriate testing service that administered the surgical as-
sistant examination submit directly to the board verification of the ap-
plicant’s passage of the examination [for all examinations used in Texas
or another state for licensure].
(4) Certification. All applicants must submit:
(A) a valid and current certificate from a board ap-
proved national certifying organization; and
(B) a certificate of successful completion of an educa-
tional program whose curriculum includes surgical assisting submitted
directly from the program, unless the applicant qualifies for the special
eligibility provision regarding education under §184.4(c) of this title
(relating to Qualifications for Licensure).
(5) Evaluations.
(A) All applicants must provide evaluations, on forms
provided by the board, of their professional affiliations for the past three
years or since graduation from an educational program, in compliance
with §184.4(a)(13) of this chapter (relating to Qualifications for Licen-
sure), whichever is the shorter period.
(B) The evaluations must come from at least three
physicians who have each supervised the applicant for more than 100
hours or a majority of the applicant’s work experience.
(C) An exception to subparagraph (B) of this paragraph
may be made for those applicants who provide adequate documentation
that they have not been supervised by at least three physicians for the
three years preceding the board’s receipt of application or since grad-
uation, whichever is the shorter period.
(6) Temporary license affidavit. Each applicant must sub-
mit a completed form, furnished by the board, titled "Temporary Li-
cense Affidavit" prior to the issuance of a temporary license.
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(7) License verifications. Each applicant for licensure who
is licensed, registered, or certified in another state must have that state
submit directly to the board, that the applicant’s license, registration,
or certification is current and in full force and that the license, regis-
tration, or certification has not been restricted, suspended, revoked or
otherwise subject to disciplinary action. The other state shall also in-
clude a description of any sanctions imposed by or disciplinary matters
pending in the state.
(c) Applicants may be required to submit other documentation,
which may include the following:
(1) Translations. Any document that is in a language other
than the English language will need to have a certified translation pre-
pared and a copy of the translation submitted with the translated docu-
ment.
(A) An official translation from the school or appropri-
ate agency attached to the foreign language transcript or other docu-
ment is acceptable.
(B) If a foreign document is received without a trans-
lation, the board will send the applicant a copy of the document to be
translated and returned to the board.
(C) Documents must be translated by a translation
agency who is a member of the American Translation Association or
a United States college or university official.
(D) The translation must be on the translator’s letter-
head, and the translator must verify that it is a "true word for word
translation" to the best of his/her knowledge, and that he/she is fluent
in the language translated, and is qualified to translate the document.
(E) The translation must be signed in the presence of a
notary public and then notarized. The translator’s name must be printed
below his/her signature. The notary public must use the phrase: "Sub-
scribed and Sworn this _______ day of ________, 20___." The notary
must then sign and date the translation, and affix his/her notary seal to
the document.
(2) Arrest records. If an applicant has ever been arrested
the applicant must request that the arresting authority submit to the
board copies of the arrest and arrest disposition.
(3) Inpatient treatment for alcohol/substance abuse or men-
tal illness. Each applicant that has been admitted to an inpatient facil-
ity within the last five years for treatment of alcohol/substance abuse
or mental illness must submit the following:
(A) applicant’s statement explaining the circumstances
of the hospitalization;
(B) all records, submitted directly from the inpatient fa-
cility;
(C) a statement from the applicant’s treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and
(D) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioner committee.
(4) Outpatient treatment for alcohol/substance abuse or
mental illness. Each applicant that has been treated on an outpatient
basis within the past five years for alcohol/substance abuse must
submit the following:
(A) applicant’s statement explaining the circumstances
of the outpatient treatment;
(B) a statement from the applicant’s treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and
(C) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioners committee.
(5) Malpractice. If an applicant has ever been named in a
malpractice claim filed with any liability carrier or if an applicant has
ever been named in a malpractice suit, the applicant must:
(A) have each liability carrier complete a form fur-
nished by this board regarding each claim filed against the applicant’s
insurance;
(B) for each claim that becomes a malpractice suit, have
the attorney representing the applicant in each suit submit a letter to
the board explaining the allegation, relevant dates of the allegation,
and current status of the suit. If the suit has been closed, the attorney
must state the disposition of the suit, and if any money was paid, the
amount of the settlement. If such letter is not available, the applicant
will be required to furnish a notarized affidavit explaining why this
letter cannot be provided; and
(C) provide a statement composed by the applicant, ex-
plaining the circumstances pertaining to patient care in defense of the
allegations.
(6) Additional documentation. Additional documentation
may be required as is deemed necessary to facilitate the investigation
of any application for medical licensure.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 17, 2003.
TRD-200301772
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 305-7016
♦ ♦ ♦
PART 35. TEXAS STATE BOARD OF
EXAMINERS OF MARRIAGE AND
FAMILY THERAPISTS
CHAPTER 801. LICENSURE AND
REGULATION OF MARRIAGE AND
FAMILY THERAPISTS
SUBCHAPTER L. COMPLAINTS AND
VIOLATIONS
22 TAC §801.301, §801.302
The Texas State Board of Examiners of Marriage and Family
Therapists (board) proposes new §801.301 and §801.302, con-
cerning the licensure and regulation of marriage and family ther-
apists.
The proposed new rules are necessary to promote consistency
in the evaluation, investigation, and resolution of complaints by
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program staff, and fair administration and imposition of disci-
plinary rules. The new rules outline relevant factors, determina-
tion of sanctions, severity levels, and provide a sanction guide to
be used by the ethics committee when considering disciplinary
actions.
Andrew Marks, Executive Director, for the board has determined
that for each year of the first five years the sections will be in ef-
fect, there will be no fiscal impact on state or local government as
a result of enforcing or administering the sections as proposed.
Mr. Marks also has determined that for each year of the first five
years the sections are in effect, the public benefit as a result of
enforcing or administering the sections will be to insure that dis-
ciplinary actions are considered in a consistent manner. There
is no anticipated cost to micro or small businesses or persons
who are required to comply with the sections as proposed be-
cause the new rules are for the use of program staff in carrying
out administrative duties and impose no fees, costs, or duty to
act on any member of the public. There is no anticipated impact
on local employment.
Comments on the proposal may be submitted to Andrew Marks,
Executive Director, Texas State Board of Examiners of Marriage
and Family Therapists, 1100 West 49th Street, Austin, Texas
78756-3183, telephone (512) 834-6657. Comments will be ac-
cepted for 30 days following the date of publication of this pro-
posal in the Texas Register.
The new sections are proposed under Texas Occupations Code,
Chapter 502, which provides the Texas State Board of Examin-
ers of Marriage and Family Therapists with the authority to adopt
rules concerning the regulation of marriage and family therapists.
The new sections affect the Texas Occupations Code, Chapter
502.
§801.301. Relevant Factors.
When a licensee has violated the Act or this chapter, three general fac-
tors combine to determine the appropriate sanction which includes: the
culpability of the licensee; the harm caused or posed; and the requisite
deterrence. It is the responsibility of the licensee to bring exonerating
factors to the attention of the complaint subcommittee or administra-
tive law judge. Specific factors are to be considered as set forth herein.
(1) Seriousness of violation. The following factors are
identified:
(A) the nature of the harm caused, or the risk posed, to
the health, safety and welfare of the public, such as emotional, phys-
ical, or financial;
(B) the extent of the harm caused, or the risk posed, to
the health, safety and welfare of the public, such as whether the harm is
low, moderate or severe, and the number of persons harmed or exposed
to risk; and
(C) the frequency and time-periods covered by the vi-
olations, such as whether there were multiple violations, or a single
violation, and the period of time over which the violations occurred.
(2) Nature of the violation. The following factors are iden-
tified:
(A) the relationship between the licensee and the per-
son harmed, or exposed to harm, such as a dependent relationship of
a client-counselor, or stranger to the licensee;
(B) the vulnerability of the person harmed or exposed
to harm;
(C) the moral culpability of the licensee, such as
whether the violation was:
(i) intentional or premeditated;
(ii) due to blatant disregard or gross neglect; or
(iii) resulted from simple error or inadvertence; and
(D) the extent to which the violation evidences the lack
of character, such as lack integrity, trustworthiness, or honesty.
(3) Personal accountability. The following factors are
identified:
(A) admission of wrong or error, and acceptance of re-
sponsibility;
(B) appropriate degree of remorse or concern;
(C) efforts to ameliorate the harm or make restitution;
(D) efforts to ensure future violations do not occur; and
(E) cooperation with any investigation or request for
information.
(4) Deterrence. The following factors are identified:
(A) the sanction required to deter future similar viola-
tion by the licensee;
(B) sanctions necessary to ensure compliance by the
licensee of other provisions of the Act or this chapter; and
(C) sanctions necessary to deter other licensees from
such violations.
(5) Miscellaneous factors. The following factors are iden-
tified:
(A) age and experience at time of violation;
(B) presence or absence of prior or subsequent viola-
tions;
(C) conduct and work activity prior to and following
the violation;
(D) character references; and
(E) any other factors justice may require.
§801.302. Severity Level and Sanction Guide.
The following severity levels and sanction guides are based on the
relevant factors in §801.301 of this title (relating to Relevant Factors).
(1) Level One--revocation of license. These violations evi-
dence intentional or gross misconduct on the part of the licensee and/or
cause or pose a high degree of harm to the public and/or may require
severe punishment as a deterrent to the licensee, or other licensees.
The fact that a license is ordered revoked does not necessarily mean
the licensee can never regain licensure.
(2) Level Two--extended suspension of license. These vi-
olations involve less misconduct, harm, or need for deterrence than
Level One violations, but require may termination of licensure for a
period of not less than one year.
(3) Level Three--moderate suspension of license. These
violations are less serious than Level Two violations, but may require
termination of licensure for a period of time less than a year.
(4) Level Four--probated suspension of licensure. These
violations do not involve enough harm, misconduct, or need for de-
terrence to warrant termination of licensure, yet are severe enough to
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warrant monitoring of the licensee to ensure future compliance. Pro-
bationary terms may be ordered as appropriate.
(5) Level Five--reprimand. These violations involve inad-
vertent or relatively minor misconduct and/or rule violations not di-
rectly involving the health, safety and welfare of the public.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 458-7236
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
PART 11. TEXAS CANCER COUNCIL
CHAPTER 704. TEXANS CONQUER CANCER
PROGRAM
25 TAC §§704.1, 704.3, 704.5, 704.7, 704.9, 704.11, 704.13
The Texas Cancer Council proposes new §§704.1, 704.3, 704.5,
704.7, 704.9, 704.11, and 704.13, concerning the implementa-
tion of the Texans Conquer Cancer Program (TCCP). The new
rules define the Texans Conquer Cancer Advisory Committee,
the Texans Conquer Cancer Account, and set guidelines for ex-
penditures, grant awards, and termination of contracts. The new
rules are proposed because they set forth the procedure and
practice requirements to implement, interpret and/or prescribe
the intent of the law that created the Texans Conquer Cancer Li-
cense Plate Program.
Section 704.1 is proposed to define the Texans Conquer Cancer
Advisory Committee and its purpose and tasks, the terms of the
committee members, and the guidelines for committee meetings.
This section sets the parameters for the committee to do its work.
Section 704.3 is proposed to define the Texas Conquer Can-
cer Account that exists in the Dedicated General Revenue Fund,
what may be deposited into the Account, and how the Council
may spend these funds. The requirements of this section are
statutory.
Section 704.5 is proposed to define how the Texas Cancer Coun-
cil will establish guidelines for awarding funds in the Texans Con-
quer Cancer Account.
Section 704.7 is proposed to describe the format and the con-
tent of applications submitted to the Council. This rule explains
the proper format and clarifies the considerations and exceptions
that are followed when submitting applications. This rule is nec-
essary to assist the committee in carrying out its duties and main-
tain a consistent approach to accepting proposals.
This rule also describes the process which the committee follows
when reviewing proposals. The rule explains the steps that fol-
lowed by the committee for their review. These steps ensure a
fair, impartial and objective review of each proposal, and ensure
that proposals are linked to the goals of the Texas Cancer Plan.
This rule also describes the process that the committee follows
when reviewing and making recommendations on projects. In-
cluded in this rule are steps identifying the process to be followed
after a proposal has been awarded funds.
Section 704.9 is proposed to describe the committee powers
when managing the termination process. This rule applies to
grantees and describes expiration, notification, and reconsider-
ation of contracts. The rule is necessary to ensure that contrac-
tual obligations are met and to protect the Council’s interests and
the interests of the Texans Conquer Cancer Account when such
obligations are not met.
Section 704.11 is proposed to describe confidentiality of records
and the guidelines that grantees must follow. This rule is neces-
sary to ensure that these guidelines regarding confidentially are
adopted, and that confidentiality is protected at the local level.
Grantees often are exposed to confidential information about pa-
tients and clients. State and federal laws require that certain
health information be kept confidential. These rules apply those
confidentiality provisions to the grantees.
Section 704.13 is proposed to ensure that the requirements con-
cerning the submission, approval and cancellation of grants are
followed and are consistent among grantees.
Mickey Jacobs, the Executive Director of the Texas Cancer
Council, has determined that for the first five-year period the
rules are in effect there will be no foreseeable implications
relating to costs or revenues for state or local government as a
result of enforcing or administering the new rules.
Ms. Jacobs also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be clarification of the policies
and procedures the Council will follow to implement the Texans
Conquer Cancer Program. There are no anticipated economic
costs to persons who are required to comply with the rules as
proposed.
Ms. Jacobs has determined that the new rules shall not have an
effect on small businesses or on micro businesses.
Comments on the proposed rules may be submitted to Mickey
Jacobs, Executive Director, Texas Cancer Council, P.O. Box
12097, Austin, Texas 78711.
The rules are proposed under the Texas Health and Safety Code
Annotated, §102.010 which directs the Council to adopt rules
governing the submission and approval of grant requests and the
cancellation of grants, and §102.017(c) which directs the Coun-
cil to establish guidelines for spending the money in the Texans
Conquer Cancer Account.
The proposed rules implement Texas Health and Safety Code,
§102.017 and §102.018 which create and govern the Texans
Conquer Cancer program, account, and advisory committee.
There is no other statute, article or code that is affected by the
proposed rules.
§704.1. Texans Conquer Cancer Advisory Committee.
(a) Advisory Committee
(1) The advisory committee shall be appointed under and
governed by this section.
(2) The name of the advisory committee is Texans Conquer
Cancer Advisory Committee (TCCAC).
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(3) The council is authorized by Health and Safety Code,
§102.018 to appoint a seven-member advisory committee.
(b) Purpose. The purpose of the TCCAC is to assist and advise
the council regarding the Texans Conquer Cancer program.
(c) Tasks. The TCCAC shall:
(1) assist the council in establishing guidelines for spend-
ing money credited to the Texas Conquer Cancer Account (TCCA);
and
(2) review and make recommendations to the council on
applications submitted to the council for grants funded with money
credited to the TCCA.
(d) Terms of TCCAC members
(1) The terms of office for each member shall be four
years, with the terms of three or four members expiring on January
31st of each odd-numbered year. The term of office of one group
made up of three of the original members expires on January 31,
2007. The term of office of the second group, consisting of the
remaining four original members, will expire on January 31, 2009.
Thereafter, the terms of the three-member group (Group A) and the
terms of the four-member group (Group B) will expire on alternate
odd-numbered years, beginning with Group A resulting in a four-year
term for each group.
(2) Members serve without compensation and are not en-
titled to reimbursement for expenses.
(3) If a vacancy occurs, the council shall appoint a person
to serve the unexpired portion of that term.
(4) The TCCAC shall select from among its members a
presiding officer every odd-numbered year at the first committee meet-
ing held during that calendar year.
(e) Meetings
(1) The TCCAC shall meet at least 30 days prior to a coun-
cil board meeting or when directed by the council or Executive Direc-
tor to conduct TCCAC business.
(2) Members shall attend meetings as scheduled. A TC-
CAC member who is unable to attend a meeting shall inform the pre-
siding officer prior to the date of the meeting. Meetings may be held
via tele-conference.
(3) Meeting arrangements shall be made by the presiding
officer in consultation with council staff.
(4) The TCCAC is not a governmental body as defined in
the Open Meetings Act; therefore, meetings need not comply with the
requirements of the Open Meetings Act.
(5) Four members of the TCCAC shall constitute a quo-
rum.
(6) The TCCAC shall report to council staff and a commit-
tee of the council regarding its reviews of applications submitted. The
report should include a description of the review process and recom-
mendations for awards. The recommendation shall be determined by
a simple majority vote of the TCCAC.
§704.3. Texans Conquer Cancer Account.
(a) The TCCA is an account in the Dedicated General Rev-
enue Fund as authorized by the Health and Safety Code §102.017.
(b) Money, gifts, grants and donations may be deposited in the
TCCA from any source for the benefit of the TCCA.
(c) The council may spend these funds only
(1) to make grants to non-profit organizations that provide
support services for cancer patients and their families, and
(2) to defray the cost of administering the TCCA.
§704.5. Guidelines for Expenditures.
The council, with advice from the TCCAC, shall establish guidelines
for awarding the funds in the TCCA. The guidelines shall be referred
to as the "Guidelines for Awarding Support Services Funds."
§704.7. Texans Conquer Cancer Grant Awards.
(a) This section governs the submission and review of grant
applications, and the award, amendment, and termination of grants.
(b) The intent of these grants is to provide support services to
cancer patients and their families.
(c) Funds from the TCCA will be used to award grants to non-
profit organizations that provide a range of support services needed by
cancer patients and their families.
(d) When the amount of funds in the TCCA becomes sub-
stantial, a notification of available funds will be published in the Texas
Register, and the council will issue a Request For Applications (RFA).
(1) Funds may be used to provide the following allowable




(D) Consumable supplies for cancer care
(E) Lodging for patients and/or family during active
treatment
(F) Medications and equipment required for symptom
control
(G) Rent assistance during active treatment
(H) Food assistance during active treatment
(2) Because other resources may cover these costs, funds
may not be used to provide the following disallowable services, which
include but are not limited to:
(A) Expenses associated with cancer treatment such as:
(i) Hospitalization
(ii) Surgery




(vi) Health insurance deductibles
(B) Operating expenses for the grantee such as utilities,
salaries, office equipment, entertainment
(3) Items not listed in this subsection are not necessarily
allowable.
(e) Scope. The council will award grants taking into consid-
eration recommendations from the TCCAC.
(f) Application Requirements. Applications that are incom-
plete, are not in the proper format, or are marked as received by the
council after the posted deadline shall be automatically disqualified
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and shall not be forwarded to the TCCAC for review or recommenda-
tion for award.
(g) Application Submission
(1) The grant application must be submitted to the council
staff in accordance with instructions contained in the applicable RFA.
(2) Upon receipt, staff will review the proposals for com-
pleteness.
(3) All questions regarding submission and review process
may be directed to council staff. The council staff shall not answer
questions or provide advice to applicants regarding the merits of any
application during the application process.
(h) Review Process
(1) Applications will be collected by the council staff and
forwarded to the TCCAC. Council staff will be available to the TC-
CAC to answer questions concerning applicable statutes, council rules,
requirements, and procedures.
(2) The TCCAC will review and evaluate each eligible pro-
posal using appropriate selection criteria established in the RFA.
(3) All proposals that the TCCAC reviews will be submit-
ted to a committee of the council for additional technical review.
(4) The TCCAC shall make recommendations to the coun-
cil committee regarding the applications.
(5) A report from the council committee will be submitted
to the full council before a final funding decision is made. The report
shall include the TCCAC recommendation, the committee recommen-
dation, and the basis for the committee’s recommendation. The coun-
cil will review recommendations from TCCAC at the next scheduled
meeting of the council.
(6) Council members may review a proposal in its entirety
prior to making a funding decision.
(7) Council approval is based on the requirements identi-
fied in the RFA.
(8) The council will set funding caps for all awards.
(i) Approval
(1) The council staff will notify applicants of the final de-
cision.
(2) If an applicant’s proposal is approved by the council,
grant money will not be disbursed until the grantee signs a contract
with the council.
(3) All council funding decisions are final and are not sub-
ject to reconsideration, appeal, or administrative or judicial review.
(j) Reporting. Grantees must submit reports to the council as
described in the Guidelines for Awarding Support Services Funds.
§704.9. Termination of Contract with Grantee.
Termination
(1) The council may terminate the contract of any grantee
prior to the expiration of the contract term upon finding that the grantee
has defaulted or has not substantially performed under the contract.
The council shall notify the grantee in writing of its intent to terminate
at least 30 days before the intended termination date. The written
notice shall state the reasons for the termination and the procedure for
requesting reconsideration.
(2) The grantee shall have the opportunity to request that
the council’s contract management committee reconsider the proposed
termination. The grantee must file a written request for reconsideration
with the Executive Director, Texas Cancer Council, P.O. Box 12097,
Austin, Texas 78711-2097, prior to the termination date; otherwise,
the grantee will be deemed to have waived the review, and the contract
will be terminated.
(3) During the time between the notice of the proposed
termination and the final decision of the council contract management
committee, the council may withhold further funding. In the event the
contract management committee’s decision is favorable to the grantee,
the funds shall be promptly distributed to the grantee.
(4) The council hereby delegates to the contract manage-
ment committee full authority to terminate grant contracts awarded
under this chapter for reasons the committee deems appropriate. Any
such decision of the council contract management committee shall be
final and shall not be subject to reconsideration, appeal, or administra-
tive or judicial review.
(5) The contract shall be subject to automatic termination
if the council’s funds are reduced or upon mutual agreement of the
grantee and the council.
§704.11. Confidentiality of Records.
Confidentiality of records
(1) A grantee who provides direct services must have a
system to protect client and patient records from inappropriate disclo-
sure. Disclosure of confidential information must be in accordance
with applicable law.
(2) As required by Section 5.04 of the Human Immunod-
eficiency Virus Services Act, Article 4419b-4, Texas Revised Civil
Statutes, a grantee who receives funds for residential or direct client
services or programs shall develop and implement guidelines regard-
ing confidentiality of medical information regarding Acquired Immune
Deficiency Syndrome (AIDS) and Human Immunodeficiency Virus
(HIV) infection.
(A) The guidelines shall apply to all employees of the
grantee and clients, patients, and residents served by the grantee.
(B) The guidelines shall be consistent with guidelines
published by the Texas Department of Health and with state and federal
regulations.
(C) A grantee that does not adopt confidentiality guide-
lines as required by this section is not eligible to receive state funds
until the guidelines are adopted and implemented.
§704.13. Grantee Performance.
The grantee shall perform in accordance with the terms of the contract
signed with the council.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 463-3190
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PROPOSED RULES March 28, 2003 28 TexReg 2701
PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS
CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER O. STATE SALES AND USE
TAX
34 TAC §3.356
The Comptroller of Public Accounts proposes an amendment to
§3.356, concerning real property service. The amendment in-
corporates changes to Tax Code, §151.0048 and §151.347, by
prior legislation. The amendment adds definitions for the terms
"contractor," "real property services," "residential property," and
"self-employed." The change to Tax Code, §151.0048, excludes
from the definition of real property services those services pur-
chased by a contractor as part of the construction of new res-
idential structures. The amendment to Tax Code, §151.347,
changes the dollar amount for exempt landscaping and lawn
maintenance services sold by persons under 18 and explains the
limitations that apply to the exemption for self-employed individ-
uals who perform landscaping and lawn maintenance services.
As a result of prior legislation, the definition of real property ser-
vices is amended temporarily from October 1, 1999 to October
1, 2001. During this period, surveying services that were pur-
chased by a homeowner in connection with the construction of a
new structure for use as a residence or other improvement of the
structure were not taxable services. Amendments to Tax Code,
§151.0048, codify and clarify provisions in the section regarding
property management companies.
James LeBas, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. LeBas also has determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be in providing additional information
concerning tax responsibilities. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code, §151.0048 and
§151.347.
§3.356. Real Property Service.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Contractor--Any person who builds new improvements
to residential or nonresidential real property, completes any part of
an uncompleted new structure that is an improvement to residential
or nonresidential real property, makes improvements to real property
as part of periodic and scheduled maintenance of nonresidential real
property, or repairs, restores, maintains, or remodels residential real
property, and who, in making the improvement, incorporates tangible
personal property into the real property that is improved. The term
includes subcontractors but does not include material men, suppliers,
or persons who provide taxable real property services. Contractors
should refer to §3.291 of this title (relating to Contractors). Persons
who repair, restore, or remodel nonresidential real property are pro-
viding taxable services and should refer to §3.357 of this title (relating
to Nonresidential Real Property Repair, Remodeling, and Restoration;
Real Property Maintenance). Persons who repair, restore, or remodel
chemical plants or petrochemical refineries should refer to §3.362 of
this title (relating to Labor Relating to Increasing Capacity in a Pro-
duction Unit in a Petrochemical Refinery or Chemical Plant).
(2) Disaster area--
(A) an area that is declared a disaster area by the Gov-
ernor under Government Code, Chapter 418; or
(B) an area that is declared a disaster area by the Pres-
ident of the United States under 42 U.S.C., §5141.
(3) [(1)] Employee--A person who provides [providing]
services for another for consideration if [where] the employer has the
right to control and direct the employee in the material details of how
the work is to be performed, both under the contract of employment
and in fact. The term also includes personnel who are provided by
a temporary help service, as defined in paragraph (14) [(10)] of this
subsection.
(4) [(2)] Employer--To determine [In determining] which
of several persons is the employer of an individual, the comptroller
will consider these factors [which will be considered include]:
(A) who exercises direct control over the details of how
the employee performs the work [is performed by the employee];
(B) who pays the employee’s salary;
(C) who withholds applicable federal taxes from the
employee’s salary;
(D) who provides employment-related benefits such as
health insurance, sick leave, vacation, or eligibility to participate in a
retirement plan[, sick leave, vacation, etc., to the employee]; and
(E) who has the right to terminate the employment of
the individual employee.
(5) [(3)] Garbage or other solid waste--Waste; refuse;
sludge from a waste treatment plant, a water supply treatment plant,
or an air pollution control facility; and other discarded material,
including solid, liquid, semisolid, or contained gaseous material, that
result [resulting] from residential, industrial, municipal, commercial,
mining, and agricultural operations, and [resulting] from community
and institutional activities. The term does not include any of the
following:
(A) solid or dissolved material in domestic sewage; [or]
solid or dissolved material in irrigation return flows; or industrial dis-
charges that are subject to regulation by a permit issued pursuant to the
Texas Water Code, Chapter 26;
(B) waste materials that [which] result from activities
associated with the exploration for or[,] development[,] or production
of oil, gas, geothermal resources, or any other substance or material that
the [regulated by the] Railroad Commission of Texas regulates pursuant
to Natural Resources Code, §91.101;
(C) any waste that [which] requires specific licensing
under Health and Safety Code, Chapter 401, and the rules that [adopted
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by] the Texas Board of Health adopts under that law, which for the
purposes of this section [rule] shall be referred to as radioactive waste;
(D) any substance that [hazardous waste, as identified
or listed as a hazardous waste by] the administrator of the United States
Environmental Protection Agency or [by] other appropriate federal or
state agency identifies or lists as hazardous waste; or
(E) industrial solid waste, as that term is defined in
Health and Safety Code, Chapter 361, with the exception of industrial
solid waste that [which] meets the definition of garbage or municipal
solid waste.
(6) [(4)] Landscaping--The activity of arranging and mod-
ifying areas of land, natural scenery and other areas, such as indoor or
outdoor patios, for aesthetic effect, considering the use to which the
land is to be put. The term includes adding, removing, or arranging
natural forms, features, and plantings, including vegetation, and other
features to fulfill aesthetic requirements. It includes the application of
soil, soil additives, and amendments to prepare or maintain the plant-
ing area. Some examples are garden planting or maintenance, arborist
services, ornamental bush or shrub planting, tree planting or removal,
tree surgery, pruning or spraying, and lawn sodding. The term does
not include the addition of sprinkler systems, retaining walls, ponds,
pools, or fences, or other construction activities or services provided
by landscape designers or landscape architects such as consultation,
research, preparation of general or specific design or detail plans, stud-
ies, specifications, or supervision, or any other professional services
or functions within the definition of the practice of engineering or ar-
chitecture. Landscaping services performed by landscape designers or
landscape architects are taxable.
(7) [(5)] Lawn and yard maintenance--To mow, trim, fer-
tilize, water, or perform [Mowing, trimming, fertilizing, watering and]
any other treatment or service [which may be performed] on private
or commercial yards or lawns. It also includes maintenance of trees
and plants whether inside or outside a building. Clearing [The term
does not include clearing] land for buildings, and mowing power line,
pipeline, or highway rights-of-way, are not lawn and yard maintenance
services. [pipeline rights-of-way, or maintenance on land belonging to
a governmental entity when the service is required by the governmental
entity.]
(8) New Construction--All new improvements to real prop-
erty, including initial finish-out work to the interior or exterior of the
improvement. An example is a multiple story building that has had
only its first floor finished and occupied. The initial finish-out of
each additional floor before initial occupancy or use is new construc-
tion. New construction also includes the addition of new usable square
footage to an existing building. Examples include the addition of a
new wing onto an existing building or the addition of a new mezza-
nine level within an existing building. Reallocation of existing square
footage inside a building is remodeling and does not constitute the ad-
dition of new square footage. For example, the removal or relocation
of interior walls to expand the size of a room or the finish out of an
office space that was previously used is remodeling. Raising the ceil-
ing of a room or the roof of a building is not new construction if new
usable square footage is not created.
(9) [(6)] Property management company--A person,
including an affiliate of a property management company, who, for
consideration, operates and manages all the activities at a property
held by the owner for purposes of rental, including [such as:] an office
building, mall, [or other] retail or office complex, [ an] apartment
complex, duplex, or home. In the context of this section [rule], the
responsibilities of a property management company must include, but
are not limited to, securing tenants, hiring and supervising persons
who are responsible for [employees for operation or] upkeep of the
property, receiving and applying revenues, and incurring and paying
expenses derived from the operation of the property as directed by the
owner. A corporation, limited liability company, partnership, trust, or
estate is an affiliate of the property management company if either
it or the management company owns at least an 80% interest in the
other, or if both it and the management company are owned by a
third person who has at least an 80% ownership interest in both. The
term does not include a person who performs [performing] taxable
services at a manufacturing facility or at a property held by the owner
for purposes other than rental.
(10) Real property services--Services as set out in subpara-
graph (A) of this paragraph whether performed on residential or non-
residential property.
(A) Real property services are:
(i) landscaping;
(ii) lawn and yard maintenance;
(iii) removal or collection of garbage, rubbish, or
other solid waste;
(iv) building or grounds cleaning, janitorial, or cus-
todial services;
(v) structural pest control service; or
(vi) surveying of real property.
(B) Real property services does not include:
(i) a service that is listed under subparagraph (A)
of this paragraph if the service is purchased by a contractor, devel-
oper, builder or other person acting as a builder, and if the service
is purchased in connection with the construction of a new residential
structure or other improvement that is immediately adjacent to the new
residential structure and that is used in the occupancy of the structure.
This exclusion does not apply to services that are performed on prop-
erty that is used as a sales office;
(ii) surveying of real property if the service was pur-
chased by a real property owner during the period of October 1, 1999
through September 30, 2001 and if the service was purchased in con-
nection with the construction of a new residential structure or other
improvement that is immediately adjacent to the new residential struc-
ture and that is used in the occupancy of the structure;
(iii) the collection and removal of items excluded
from the definition of garbage as set out in paragraph (5) of this sub-
section.
(11) [(7)] Residential or nonresidential building or grounds
cleaning, janitorial, or custodial services--The activities of keeping the
inside and outside premises of a building clean, orderly, and functional,
including performing minor adjustments, maintenance, or repairs. Ex-
amples include, but are not limited to: window washing; floor, wall,
and ceiling cleaning; collection of waste on the premises, whether from
inside a building or on the grounds; chimney or duct cleaning; lighting
maintenance, such as bulb and fuse replacement; the cleaning, disin-
fecting, and restocking of restrooms or lounge areas; cleaning or wash-
ing sidewalks, parking garages, or parking lots; and pool cleaning and
maintenance. The term does not include activities such as painting,[;]
wallpapering,[;] or performing significant repairs. Domestic[; nor do-
mestic] services such as those of a baby-sitter, maid, or cook are not
included in this term when provided by an individual who is an em-
ployee of [employed by] a private household and the services are [to
provide domestic services] for the benefit of the household.
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(12) [(8)] Structural pest control services--Activities that
are regulated by the Texas Structural Pest Control Board and that are
performed to: [for the purpose of]
(A) identify, prevent, control, or eliminate, [identifying,
preventing, controlling, or eliminating,] by use of chemical or mechan-
ical means, infestation of any of the following:
(i) [(A)] insects, spiders, mites, ticks, ants, bees, and
other related pests, wood infesting organisms, rodents, weeds, nuisance
birds, or any other obnoxious or undesirable animals that [which] may
infest households, railroad cars, ships, docks, trucks, airplanes, or other
structures or their contents; or
(ii) [(B)] pests or diseases of trees, shrubs, or other
plantings in a park or adjacent to a residence, business establishment,
industrial plant, institutional building, or street; and
(B) [(C)] inspect or evaluate [the term "structural pest
control services" includes related activities, such as inspection or eval-
uation concerning] the nature or extent of an infestation, and to prepare
related[;] reports[; or performance of services to control pest or insect
infestation].
(13) [(9)] Surveying of real property--Activities [per-
formed] to determine or confirm the boundaries of real property, or [to
determine or confirm] the location of structures or other improvements
in relation to the boundaries of the property by the use of relevant
elements of law, research, measurement, analysis, computation,
mapping, and land description. Examples include[, but are not limited
to,] boundary recovery, residential surveying, lot surveying, title
surveying, as-built title surveying, and right-of-way surveying. The
term does not include searches of a [activities performed after taxable
surveying has been completed to search the] surveyed area for items
of archaeological or historic significance.
(14) [(10)] Temporary help service--An individual,
company, or corporation that supplies personnel on a temporary
basis to supplement a customer’s existing work force and that falls
within Labor Code, §93.001, the service is covered by Industry
Group 7363, Group 736, Major Group 73 of the Standard Industrial
Classification Manual, 1989[, and includes an individual, company, or
corporation that supplies personnel on a temporary basis to supplement
a customer’s existing work force]. In the context of this section,
such temporary personnel must perform a service that is normally
performed by the customer’s own employees; the customer must
provide all supplies and equipment necessary; and the temporary
personnel must be under the direct or general supervision of the
customer to whom the help is furnished.
(b) Responsibilities of persons who provide [providing] real
property services. [on both residential and nonresidential real property.
With the exception of terms defined by subsection (a)(6) and (10) of this
section,]
(1) Persons who perform [persons providing services de-
fined in subsection (a) of this section are performing real property ser-
vices. Persons performing] real property services must obtain a tax
permit and collect and remit sales or use taxes on all charges for real
property services.
(2) Persons who perform nontaxable services as described
in subsection (a)(10)(B) of this section are not considered retailers
under Tax Code, Chapter 151, and are not required to hold tax permits.
Such persons are required to pay sales or use tax on all purchases of
taxable items that are used to perform the nontaxable service.
(3) Persons who perform both real property services and
nontaxable services are required to obtain a tax permit and must collect
and remit sales or use taxes on all charges for real property services.
(4) To document that a service is a nontaxable service un-
der subsection (a)(10)(B) of this section, a service provider’s customer
must prove by way of written invoices, contract, or other documentary
evidence that the services are nontaxable real property services in that
subsection. If the service provider does not have a written document,
then the service provider must presume that the service is a taxable
real property service and must therefore collect tax. If the customer
has documentation to prove that the service qualifies as nontaxable ser-
vice, then the customer may issue to the service provider an exemption
certificate in lieu of paying tax or provide the documentation required
to overcome the presumption. The certificate must sufficiently de-
scribe the service performed to document that the service falls within
the exclusion identified in subsection (a)(10)(B) of this section and
must state that the customer is liable for any additional tax that is due
in the event that the comptroller determines that a taxable service was
performed.
(c) Purchases for resale [Resale certificates].
(1) A properly completed resale certificate may be used to
purchase tangible personal property tax free if the care, custody, and
control of the property is transferred to the customer as part of the real
property service. For example, a service provider who [taxpayer] pur-
chases paper towels [products] to be left at the customer’s premises
when providing janitorial services, or who purchases garbage dump-
sters to be left [leave] on the customer’s premises as a part of the taxable
garbage collection service[. Taxpayer] may purchase the paper towels
or [products and] dumpsters tax free by issuing a resale certificate. Tax
is due on the total amount the service provider charges to [charged] the
customer, including charges [amounts] for the paper towels [products],
dumpster, and [for the] services.
(2) A properly completed resale certificate may be issued
for a service if the buyer intends to transfer the service to another as
an integral part of a taxable service. A service will be considered an
integral part of a taxable service if the service purchased is essential to
the performance of the taxable service and without which the taxable
service could not be rendered. See §3.285 of this title (relating to Resale
Certificate; Sales for Resale).
(3) A properly completed resale certificate may be issued
to purchase a taxable service tax free if the buyer intends to incorporate
the service into tangible personal property that [which] will be resold.
If the entire service is not incorporated into the tangible personal prop-
erty, [it will be presumed] the service is subject to tax and [the service]
will [only] be exempt only to the extent that the buyer can establish the
value of that portion of the service that is [actually] incorporated into
the tangible personal property. The buyer may not issue a resale cer-
tificate if [If] the buyer does not intend to incorporate the entire service
into the tangible personal property, [the buyer may not issue a resale
certificate] but [he] may claim credit at the time of sale [of the tangible
personal property] for the portion of the service that is [was actually]
incorporated into the tangible personal property.
(d) Exemption or direct payment exemption certificates.
(1) A person who provides [Persons providing] real prop-
erty services may accept a properly completed exemption certificate
in lieu of tax when the service is purchased by an exempt entity or a
direct payment permit holder. See §3.322 of this title (relating to Ex-
empt Organizations), §3.287 of this title (relating to Exemption Certifi-
cates), and §3.288 of this title (relating to Direct Payment Procedures
and Qualifications).
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(2) A person who provides real property services in a dis-
aster area to repair damages may accept a properly completed exemp-
tion certificate in lieu of tax on labor to repair property damaged by
the disaster, if the charge for labor is separately itemized. Tax is due
on the materials.
(e) Certain exempted landscaping and lawn and yard services.
Landscaping, lawn, and yard maintenance [provided by persons under
18 years old or by persons 65 years old or older. Charges for the per-
formance of landscaping, lawn, and yard maintenance] services [(sub-
section (a)(4) and (5) of this section)] are exempt if performed by a
self-employed individual whose total receipts from landscaping, lawn,
or yard maintenance are $5,000 or less for the four most recent calendar
quarters. The exemption does not apply to landscaping, lawn, and yard
services performed by an employee or independent contractor hired by
the self-employed individual. Services are presumed taxable until the
service provider gives the purchaser a written statement that receipts
for qualifying services did not exceed $5,000 in the four most recent
calendar quarters. If the receipts exceed $5,000 in the four most re-
cent calendar quarters, then the self-employed individual must collect
sales tax on landscaping, lawn, or yard maintenance service beginning
the first day of the next calendar quarter after the quarter in which the
$5,000 threshold was exceeded. [:]
[(1) a self-employed person under 18 years of age whose
total receipts from providing landscaping, lawn, or yard maintenance
are $1,000 or less during either the preceding calendar quarter or the
same calendar quarter of the preceding year; or]
[(2) an individual 65 years of age or older whose total re-
ceipts from providing landscaping or yard maintenance are $5,000 or
less for the four most recent quarters].
(f) Landfill charges connected with garbage collection ser-
vices. Persons who provide [providing] garbage collection services
may not separate [in the bill to their customers] the charge for garbage
collection from the charge for use of the landfill for the purpose of
reducing the amount upon which tax must be collected. The charge
paid by the service provider for access to the landfill, while not taxable
to the service provider, is a necessary expense in providing the garbage
collection service and is not excludable from the fee to the service
provider’s customer for garbage collection.
(g) Garbage removal facilities. When a city, county, or any
other entity provides a facility where garbage may be left for later re-
moval [and which will, at another time, be moved] to a landfill, the fee
for [charged to persons] depositing garbage into such a facility is [con-
sidered to be] a charge for taxable garbage collection [and is taxable].
(h) Waste collection [Garbage collection] services [that may
be] excluded from real property services. [tax. Persons providing col-
lection services for customers having]
(1) Charges for waste collection services are presumed tax-
able unless the customer gives the service provider documentation that
the waste is [waste] excluded from the definition of "garbage or other
solid waste." The collection of waste excluded from the definition of
"garbage or other solid waste" as provided in subsection (a)(5) of this
section is not taxable. When such excluded waste is removed, the
service provider should accept a written statement from the customer
affirming that the waste is excluded from the definition of garbage or
other solid waste. [may accept an exemption certificate from the cus-
tomer in lieu of tax. The exemption certificate must state the type of
waste being excluded, and that either the waste to be collected is totally
excludable or that the customer has both taxable and nontaxable waste
and the customer will be responsible for accruing tax on that portion of
the charge which represents taxable services. The customer may use
any reasonable allocation for reporting tax on taxable services which
is supportable by books and records].
(2) When collecting both garbage as defined by subsection
(a)(5) of this section and excluded waste, the service provider must
collect tax on the total charge for the service unless:
(A) the charge for the removal of excluded waste is sep-
arately stated from charges for removing garbage or solid waste; or
(B) the service provider and the customer agree in writ-
ing that the customer will be responsible for accruing tax on that por-
tion of the charge that represents taxable services. The customer may
use any reasonable allocation for reporting tax on taxable services.
(i) Unrelated services.
(1) A service is [will be considered as] unrelated if:
(A) it is neither [not] a real property service, nor a ser-
vice or labor taxable under another provision of the Tax Code, Chapter
151;
(B) it is [not provided as a part of the taxable service
and is] of a type that [which] is commonly provided on a stand-alone
basis; and
(C) the performance of the [unrelated] service is dis-
tinct and identifiable. Examples of [an] unrelated services that [service
which] may be excluded from the tax base include maintenance charges
that meet [meeting] the definition in §3.357 of this title (relating to [La-
bor Relating to] Nonresidential Real Property Repair, Remodeling, and
Restoration; Real Property [,] Maintenance[, New Construction, and
Residential Property]), engineering studies, and architectural or land-
scaping design [designs].
(2) If a combination of [When] nontaxable unrelated ser-
vices and real property services are performed under the same con-
tract [taxable services are sold or purchased for a single charge] and
the portion of the charges for real property [relating to taxable] ser-
vices exceeds [represents more than] 5.0% of the total charge, then the
parties must separately identify taxable and nontaxable services along
with the charges that apply to each or else the total charge is presumed
to be for real property services and is taxable. Both parties must re-
tain documentation that clearly defines the work that is performed to
show that, had the real property services and nontaxable services been
performed independently, the charge for each would approximate the
amount allocated. If [The presumption may be overcome by the ser-
vice provider at the time the transaction occurs by separately stating to
the customer a reasonable charge for the taxable services. However,
if] the charge for the taxable portion of the services is not separately
stated [at the time of the transaction], the service provider or the pur-
chaser may later establish [for the comptroller], through documentary
evidence, the percentage of the total charge that relates to nontaxable
unrelated services. [A customer may presume that a separately stated
charge from a service provider for taxable services is reasonable, in the
context of this section.] The service provider’s books must support the
apportionment between taxable [exempt] and nontaxable [nonexempt]
activities based on the cost of providing the service or on a comparison
to the normal charge for each service if provided alone. If the service
provider’s apportioned charge for nontaxable [charge for exempt] ser-
vices is unreasonable based on [unreasonable when the overall trans-
action is reviewed, considering] the cost of providing the service [or a
comparable charge made in the industry for each service], the comp-
troller may [will] adjust the charges and either party may be held re-
sponsible for the additional taxes due [assess the service provider the
additional tax, penalty, and interest on the taxable services].
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(3) The sales price of a real property taxable service in-
cludes all charges for expenses related to the provision of that service
whether separately stated. [Charges for services or expenses directly
related to or incurred while providing the taxable service are taxable
and may not be separated for the purpose of excluding these charges
from the tax base.] Examples include charges for equipment, meals,
telephone calls, hotel rooms, or airplane tickets.
(j) Governmental entities. Sales or use tax is due on charges
for [When] garbage collection services that are provided by a govern-
mental entity. However, no sales or use tax is due if the governmental
entity provides garbage collection services [without a specific charge
being assessed, such as when this service is provided] as a basic part
of services funded by a tax or a set fee structure of the governmen-
tal entity. If[, sales or use taxes are not due. This section does not
apply if] the fee is [changes each billing period] based on volume of
waste or services provided to [quantity of consumption of tangible per-
sonal property or service provided] individual service recipients, then
the garbage collection service is not considered to be a part of a set fee
structure, and the fee is subject to sales or use tax.
(k) Local taxes. With the exception of garbage or other solid
waste removal services, local sales and use taxes apply to services in
the same way as they apply to tangible personal property. [Generally,
service providers must collect local sales taxes if their place of busi-
ness is within a local taxing jurisdiction, even if the service is actually
provided at a location outside that jurisdiction. However, transit sales
taxes do not apply to services provided outside the boundaries of the
transit area. If the service provider’s place of business is outside a lo-
cal taxing jurisdiction but the service is provided to a customer within a
local taxing jurisdiction, local use taxes apply and the service provider
is required to collect them.]
(1) If a service provider has only one place of business,
local sales tax must be collected based on the tax rate at the service
provider’s place of business, even if the service is performed at a dif-
ferent location, but the service provider should not collect transit au-
thority sales tax if the service is performed at a location outside the
boundaries of the transit area. If a service provider has multiple places
of business, then the service provider must collect local sales tax based
on the tax rate at the place of business from which the service is pro-
vided, regardless of the location where the customer’s order was taken.
(2) If a service provider has a place of business that is
outside the boundaries of a local taxing jurisdiction, then the service
provider will be required to collect local use tax if the service is per-
formed within the local taxing jurisdiction.
(3) A garbage or waste collection service provider must
collect local taxes based on the tax rate of [Local taxes for garbage
or other solid waste removal services are allocated to] the local taxing
jurisdiction where the [in which the garbage or other solid waste is
located when its] collection or removal of garbage or other solid waste
occurs [ begins].
(l) Responsibilities. For general information on the collection
and reporting responsibilities of providers and purchasers of taxable
services, see §§3.252, 3.253, 3.286, 3.374, 3.375, 3.424, and 3.425 of
this title (relating to Collection and Allocation of County Tax; County
Use Tax; Seller’s and Purchaser’s Responsibilities; Collection and Al-
location of the City Sales Tax; City Use Tax; Collection and Allo-
cation of Transit Sales Tax; and Transit Use Tax) [Imposition of the
Sales Tax; Collection by Retailer; Bracket System Formula; Determin-
ing City Tax, Administration of Use Tax; Collection by Retailer, Im-
position of Sales Tax, and Administration of Use Tax; Imposition and
Collection)].
(m) Use tax. If a seller of a taxable service is not engaged in
[doing] business in Texas or in [a] specific local taxing jurisdictions
[jurisdiction] and is not required to, or does not voluntarily, collect
and report [the applicable] Texas state and/or local tax, it is the Texas
customer’s responsibility to report and pay the state and/or local use
tax directly to this office.
(n) Property management companies.
(1) Employees permanently assigned to one rental property
are considered employees of that property if [when] the property man-
ager is reimbursed by the property owner for the salaries of the em-
ployees on a dollar-for-dollar basis. On managed rental properties, the
employees remain assigned to the property while employed by succes-
sive owners or management companies. The reimbursement charge for
taxable services performed on the [a managed rental] property by those
assigned [management company] employees is [assigned to it will] not
[be] taxable. However, if these same employees provide real property
services for other properties, the property manager must collect tax on
the total charge for those services. The management company owes tax
on the [purchase] price of all taxable items purchased [and provided to
the employees providing services on managed rental property].
(2) Property management companies whose employees
provide taxable services as part of their overall management and
operation of a rental property need not collect tax on those services if
the [their] value of the taxable services is insignificant.
(A) Insignificant means that the value of the taxable
service [Such taxable services will be considered insignificant in any
billing period in which their value] is 5.0% or less of the amount
charged by the management company for services in any billing
period. The amount charged by the management company for taxable
services is to be determined by deducting from the management com-
pany’s total charge any mortgage payments made by the management
company for the property owner and any amounts paid to persons other
than employees of the management company for goods and services.
(B) If the value of the taxable services exceeds the 5.0%
limit, the entire amount charged by the management company is [will
be considered] taxable. All separately stated [unless] charges for tax-
able services are taxable. [separately itemized and taxed as provided
under subsection (i)(2) of this section.]
(3) Purchases by the property management company for
use by the property owner of taxable goods, labor, or services from
third-party suppliers may be handled in either of the following ways:
(A) the management company may issue a properly
completed resale certificate to the supplier and collect tax from the
property owner on the itemized charge for the goods, labor, or services
[service]; or
(B) the management company may pay tax to the sup-
plier and collect from the property owner an amount equal to the total
of the amount paid by the management company for the goods, labor,
or services and the tax paid. Any amount represented as tax must be
labeled as "tax reimbursement."
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 11, 2003.
TRD-200301675
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Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 475-0387
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE
CHAPTER 152. INSTITUTIONAL DIVISION
SUBCHAPTER B. MAXIMUM SYSTEM
CAPACITY OF THE INSTITUTIONAL DIVISION
37 TAC §152.12
The Texas Board of Criminal Justice proposes an amendment
to 37 TAC §152.12, concerning Methodology for Changing Max-
imum Unit and System Population.
The purpose of the amendment is to memorialize proposed ad-
ditions to capacity at the below-listed TDCJ units, in accordance
with the "House Bill 124" process embodied in Texas Govern-
ment Code §§499.102 et seq., originally enacted at Acts 1991,
72nd Legislature, chapter 655: Garza East, Garza West, and
Middleton (additional 128 beds each); and Wheeler, Ney, Havins,
and Henley (additional 72 beds each). The total is 672 beds, with
384 in the Institutional Division and 288 in the State Jail Division.
The House Bill 124 process requires approval of proposed addi-
tions to capacity by, in order: TDCJ staff, TDCJ senior manage-
ment, the Board of Criminal Justice, the Governor, and the Attor-
ney General. In addition, the statute requires that the procedure
be accomplished through rulemaking, so the Board of Criminal
Justice will consider adoption of the proposed amendment at a
subsequent meeting, after consideration of any comments re-
ceived within the requisite 30 days.
The staff of the Institutional Division, State Jail Division, and
other operational divisions of TDCJ, finds and recommends that
the increases may be made without limiting the ability of the
agency to operate the affected units at the higher capacities and
provide for the matters listed in Government Code §499.102(a).
Pursuant to Government Code §499.104, these staff findings
have been independently reviewed and concurred in by the fol-
lowing TDCJ officials: Gary L. Johnson, Executive Director; Ed
Owens, Deputy Executive Director; Gary Gomez, Operations Di-
vision Director; Dr. Lannette Linthicum, Health Services Division
Director; Debbie Roberts, Programs and Services Division Di-
rector; Debbie Liles, Administrative Review and Risk Manage-
ment Division Director; Janie Cockrell, Institutional Division Di-
rector; Nathaniel Quarterman, State Jail Division Director; and
Brad Livingston, Financial Services Division Director and Chief
Financial Officer.
Pursuant to Government Code §499.102(b), these staff findings
have also been forwarded to the Legislative Budget Board for
an estimate of the initial cost of implementing the increases and
the increases in operating costs for the affected units for the five
years immediately following the increases in capacity. The LBB’s
response will be included in the adoption preamble.
Brad Livingston, Chief Financial Officer for TDCJ, has deter-
mined that for the first five years the amendment will be in effect,
enforcing or administering the amendment will have the follow-
ing costs for state government (and none for local government):
initial retrofitting (beds, some fixtures)--$223,770.00; annual op-
erating costs--$2,404,266.00; initial cost plus operating for the
first five years--$12,245,100.00.
Mr. Livingston has also determined that there will be no eco-
nomic impact on persons required to comply with the amend-
ment, and that the public benefit expected as a result of the
amendment is the public safety benefit of additional offender ca-
pacity at limited expense.
Pursuant to Government Code §499.103, notice to offenders
in the affected units has been posted, and comments will be
considered prior to adoption. Public comments should be
directed to Carl Reynolds, General Counsel, Texas Department
of Criminal Justice, P.O. Box 13084, Austin, Texas 78711,
Carl.Reynolds@tdcj.state.tx.us. Written comments from the
general public should be received within 30 days of the publica-
tion of this proposal.
The amendment is proposed under Texas Government Code,
§492.010 and §§499.102 et seq.
Cross Reference to Statutes: Texas Government Code
§§499.102 et seq.
§152.12. Methodology for Changing Maximum Unit and System
Population.
(a) - (j) (No change.)
(k) March 2003 Additions to Capacity.
(1) At the Garza East, Garza West, and Middleton Units,
an addition of two double bunks in each of 32 dormitories increases
the capacity by 128 at each unit.
(2) At the Ney, Wheeler, Henley and Havins State Jail
Units, an addition of eight beds in each of nine dormitories increases
the capacity by 72 at each unit.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Department of Criminal Justice
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 463-0422
♦ ♦ ♦
CHAPTER 157. STATE JAIL FELONY
FACILITIES
SUBCHAPTER C. PHYSICAL PLANT
STANDARDS
37 TAC §157.87
The Texas Board of Criminal Justice proposes amendments to
§157.87, concerning Offender Housing.
PROPOSED RULES March 28, 2003 28 TexReg 2707
The purpose of the revisions is to increase the permissible dor-
mitory capacity in state jails from 54 to 64 offenders, decrease
the shower-to-offender ratio from 1:12 to 1:15, and make minor
grammatical changes.
Brad Livingston, Chief Financial Officer for TDCJ, has deter-
mined that for the first five years the amendments will be in ef-
fect, enforcing or administering the revised rule does not have
foreseeable implications related to costs or revenues for state or
local government, in addition to those identified in the proposed
revision to 37 TAC §152.12.
Mr. Livingston has also determined that there will be no eco-
nomic impact on persons required to comply with the amend-
ments, and that the public benefit expected as a result of the
amendments is the public safety benefit of additional offender
capacity at limited expense.
Comments should be directed to Carl Reynolds, General Coun-
sel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Carl.Reynolds@tdcj.state.tx.us. Written
comments from the general public should be received within 30
days of the publication of this proposal.
The amendments are proposed under Texas Government Code,
§492.010 and Chapter 507.
Cross Reference to Statutes: Texas Government Code Chapter
507.
§157.87. Offender Housing.
Offender housing areas are the basis for institutional living and as such
must promote the safety and well-being of staff and offenders. All of-
fender areas shall provide unobstructed view of all offenders by secu-
rity staff from outside the secure areas.
(1) Dormitories. Dormitories shall accommodate nine to
64 [54] general population offenders and shall contain not less than 40
square feet of clear floor space for one offender, plus 18 square feet
of clear floor space per each additional offender. Dormitories shall
have a bunk for each offender. Double [Stacking double ] bunks are
acceptable. A [toilet and] lavatory capable of providing drinking water
and a toilet for each group of eight offenders or increment thereof shall
be provided in each dormitory.
(2) Multi-occupancy cells. Multi-occupancy cells shall ac-
commodate one to eight offenders and shall contain not less than 40
square feet of clear floor space for one offender plus 18 square feet
of clear floor space per each additional offender. Each multiple-oc-
cupancy cell shall have a bunk for each offender, [one toilet and] one
lavatory capable of providing drinking water and one toilet. Double
[water. Stacking double] bunks are acceptable. The sum of the num-
ber of multiple-occupancy cells and the number of special management
cells shall be at least 10% of the facility’s rated capacity.
(3) (No change.)
(4) Medical isolation cells. Medical isolation cells shall be
accessible for wheelchair-bound offenders and shall contain a hospi-
tal-type bed, shower, [toilet and] lavatory capable of providing drink-
ing water and a toilet [water]. A vestibule shall separate the medical
isolation cell(s) from adjacent spaces. Mechanical systems for medi-
cal isolation cells shall insure that airborne pathogens are not released
into the outside air or into building spaces. The travel path from the
medical isolation room to the ambulance evacuation area shall be sized
for a gurney. Each facility [Facility] of less than 1,000 offenders shall
contain at least one medical isolation cell and facilities with more than
1,000 offenders shall contain at least two medical isolation cells. The
number of medical isolation cells do not count towards the facility’s
rated capacity.
(5) Bunks. Bunks shall be fire-resistant and not less than
2 feet 3 inches wide and 6 feet 3 inches long. Bunks shall be securely
anchored and should have closeable storage at least 12 inches by 24
inches by 24 inches in size for each offender.
(6) - (8) (No change.)
(9) Space requirements. Dayrooms for dormitories shall
accommodate not more than 64 [54] offenders. Dayrooms shall contain
at least 40 square feet of clear floor space for one offender plus 18
square feet of clear floor space for each additional offender. Dormitory
dayrooms may be contiguous with offender sleeping areas.
(10) (No change.)
(11) Furnishings. Dayrooms for dormitories and multiple-
occupancy cells shall be equipped with a [toilet and] lavatory capable
of providing drinking water and a toilet for each group of eight offend-
ers or increment thereof. A mirror shall be provided at each lavatory. A
shower shall be provided for each group of 15 [12] offenders or incre-
ment thereof. Each dayroom shall be suitably furnished with, but not
limited to, seating and tables to accommodate the number of offenders
confined therein, [one television for each group of 27 offenders,] and
may provide dining facilities and other activities. A utility sink shall be
provided. Multiple-occupancy cell dayrooms shall be separated from
multiple-occupancy cells with controlled access from one to the other.
(12) Space requirements. Dayrooms for special manage-
ment cells shall contain at least 100 square feet of clear floor space
for the first offender and 18 square feet of clear floor space for each
additional offender. [A maximum of four offenders shall be permitted
in any dayroom at any one time.] The number of special management
dayrooms shall be at least 8.0% of the number of special management
cells.
(13) - (17) (No change.)
(18) Showers. Shower areas shall be not less than 2 feet 6
inches square per showerhead and not less than 7 feet high. Construc-
tion should be of materials which resist the action of soap and water
and which cannot be easily damaged by acts of vandalism. Drying ar-
eas of not less than 2 feet 6 inches square sloped to a drain should be
provided adjoining the shower entrance. Offenders have access to op-
erable showers with temperature controlled hot and cold running water
at a minimum ratio of one shower to every 15 [12] offenders. Water
is thermostatically controlled to temperatures ranging from 100 to 108
degrees Fahrenheit to ensure the safety of offenders.
(19) Accommodations for the disabled. All facilities shall
comply with the Americans with Disabilities Act (42 United States
Code, Section 12101 and 28 Code of Federal Regulations Parts 35 and
36) and the [State of Texas’] Elimination of Architectural Barriers Act
(Texas Civil Statutes, Article 9102).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES
CHAPTER 46. LICENSED PERSONAL CARE
FACILITIES CONTRACTING WITH THE
TEXAS DEPARTMENT OF HUMAN SERVICES
TO PROVIDE RESIDENTIAL CARE SERVICES
The Texas Department of Human Services (DHS) proposes to
repeal Subchapter A, concerning scope, §46.1; Subchapter B,
concerning definitions, §46.1001; Subchapter C, concerning
provider participation, §§46.2001, 46.2005, and 46.2006; Sub-
chapter D, concerning claims payment, §§46.3001, 46.3005,
and 46.3007; Subchapter E, concerning provider contracts,
§§46.4004 - 46.4006; Subchapter F, concerning records,
§46.5001; Subchapter G, concerning support documents,
§46.7002; and Subchapter H, concerning administrative and
financial errors, §§46.8001 - 46.8003. DHS proposes new
Subchapter A, concerning introduction, §46.1 and §46.3;
Subchapter B, concerning provider contracts, §§46.11, 46.13,
46.15, 46.17, 46.19, 46.21, 46.23, 46.25, 46.27; Subchapter
C, concerning provider requirements, §§46.31, 46.33, 46.35,
46.37, 46.39, 46.41, 46.43, 46.45, 46.47, 46.49, 46.51; and
Subchapter D, concerning trust funds, §§46.61, 46.63, 46.65,
46.67, 46.69, 46.71, in its renamed Contracting to Provide
Assisted Living and Residential Care Services chapter.
The purpose of the repeals and new sections is to rewrite the
chapter in plain language so that the sections are easier to un-
derstand. The new sections also incorporate existing policy into
rule language. These incorporations of existing policy include: a
new definition of personal leave day; a list of additional items the
client may request and for which the facility may charge; direc-
tions for the facility when a credit balance exists on the client’s co-
payment and room and board account; documentation require-
ments for a copayment and room and board ledger system; im-
proved trust fund guidelines patterned after nursing facility trust
fund guidelines; receipt requirements; clarification of reasons for
service suspension to ensure consistency with other Community
Care for Aged and Disabled (CCAD) programs; a listing of re-
quired financial records the facility is expected to keep for audit
purposes, and; a clarification of facility monitoring methods.
Bobby Halfmann, Chief Financial Officer, has determined that,
for the first five-year period the proposed sections will be in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the sections.
Bettye M. Mitchell, Deputy Commissioner for Long Term Care,
has determined that, for each year of the first five years the sec-
tions are in effect, the public benefit anticipated as a result of en-
forcing the sections will be to have rules that providers, facilities,
and the public can more easily navigate and understand. Rule
consistency will help service providers and agency staff ensure
quality services for clients. Current provider requirements for the
Community Based Alternatives (CBA) Assisted Living/Residen-
tial Care (AL/RC) program and the Community Care Residential
Care (RC) program are in different rule chapters. The proposal
incorporates provider requirements for the CBA AL/RC and RC
programs into the same rule chapter. There will be no adverse
economic effect on small or micro businesses as a result of en-
forcing or administering the sections, because the proposal does
not add any new requirements that would have a negative eco-
nomic impact on businesses. The majority of policy additions
to this chapter are already program policy. New and enhanced
requirements for trust funds will also better protect both clients
and facilities when a trust fund exists. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections. There is no anticipated effect on local em-
ployment in geographic areas affected by these sections.
Questions about the content of this proposal may be directed
to Cathryn Horton at (512) 438-4259 in DHS’s Long Term Care
section. Written comments on the proposal may be submitted
to Supervisor, Rules and Handbooks Unit-116, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.
Under §2007.003(b) of the Government Code, DHS has deter-
mined that Chapter 2007 of the Government Code does not ap-
ply to these rules. Accordingly, DHS is not required to complete
a takings impact assessment regarding these rules.
SUBCHAPTER A. SCOPE
40 TAC §46.1
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government
Code, §531.021, which provides the Texas Health and Human
Services Commission with the authority to administer federal
medical assistance funds.
The repeal implements the Human Resources Code, §§22.0001
- 22.038 and §§32.001 - 32.053.
§46.1. Scope
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301753
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003




(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
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and medical assistance programs, and under Government
Code, §531.021, which provides the Texas Health and Human
Services Commission with the authority to administer federal
medical assistance funds.
The repeal implements the Human Resources Code, §§22.0001
- 22.038 and §§32.001 - 32.053.
§46.1001. Definitions of Program Terms.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301754
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
SUBCHAPTER C. PROVIDER PARTICIPATION
40 TAC §§46.2001, 46.2005, 46.2006
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.
The repeals implement the Human Resources Code, §§22.0001
- 22.038 and §§32.001 - 32.053.
§46.2001. Required Services.
§46.2005. Standards for Operation.
§46.2006. Facility Reporting and Notification Requirements.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301755
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
SUBCHAPTER D. CLAIMS PAYMENT
40 TAC §§46.3001, 46.3005, 46.3007
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.
The repeals implement the Human Resources Code, §§22.0001
- 22.038 and §§32.001 - 32.053.
§46.3001. General Billings/Claims Payment Requirements.
§46.3005. Claims Requirements.
§46.3007. Copayment.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301756
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
SUBCHAPTER E. PROVIDER CONTRACTS
40 TAC §§46.4004 - 46.4006
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.
The repeals implement the Human Resources Code, §§22.0001
- 22.038 and §§32.001 - 32.053.
§46.4004. Unit Rate Contracts.
§46.4005. Facility Charges for Hospital/Nursing Facility Stays.
§46.4006. Termination of Contract.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301757
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
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(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government
Code, §531.021, which provides the Texas Health and Human
Services Commission with the authority to administer federal
medical assistance funds.
The repeal implements the Human Resources Code, §§22.0001
- 22.038 and §§32.001 - 32.053.
§46.5001. Record Requirements.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301758
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
SUBCHAPTER G. SUPPORT DOCUMENTS
40 TAC §46.7002
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government
Code, §531.021, which provides the Texas Health and Human
Services Commission with the authority to administer federal
medical assistance funds.
The repeal implements the Human Resources Code, §§22.0001
- 22.038 and §§32.001 - 32.053.
§46.7002. Reimbursement Methodology for Residential Care.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301759
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
SUBCHAPTER H. ADMINISTRATIVE AND
FINANCIAL ERRORS
40 TAC §§46.8001 - 46.8003
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.
The repeals implement the Human Resources Code, §§22.0001
- 22.038 and §§32.001 - 32.053.
§46.8001. Administrative Errors.
§46.8002. List of Administrative Errors.
§46.8003. Financial Errors.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301760
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
CHAPTER 46. CONTRACTING TO PROVIDE
ASSISTED LIVING AND RESIDENTIAL CARE
SERVICES
SUBCHAPTER A. INTRODUCTION
40 TAC §46.1, §46.3
The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.
The new sections implement the Human Resources Code,
§§22.0001 - 22.038 and §§32.001 - 32.053.
§46.1. Purpose.
This chapter establishes the requirements for facilities contracting to
provide assisted living and residential care services to eligible clients
through the Texas Department of Human Services Community Based
Alternatives (CBA) Assisted Living/Residential Care (AL/RC) Pro-
gram and the Community Care for the Aged and Disabled (CCAD)
Residential Care (RC) Program. The requirements described in this
chapter apply to both CBA AL/RC and CCAD RC, unless otherwise
specified in the text.
§46.3. Definitions.
The words and terms used in this chapter have the following meanings,
unless the context clearly indicates otherwise.
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(1) Attendant--A facility employee who provides direct
care to clients.
(2) Assisted living services--Services provided in an as-
sisted living facility to eligible Texas Department of Human Services
(DHS) clients under the Community Based Alternatives (CBA) As-
sisted Living/Residential Care (AL/RC) or the Community Care for
Aged and Disabled (CCAD) Residential Care (RC) programs.
(3) Assisted Living/Residential Care (AL/RC) Pro-
gram--A 24-hour residential care program for CBA clients.
(4) Case manager--A DHS employee who is responsible
for case management activities. Activities include eligibility determi-
nation, client registration, assessment and reassessment of client need,
service plan development, and intercession on the client’s behalf.
(5) Client--A CCAD or CBA client, as defined in Chapter
48 of this title (relating to Community Care for Aged and Disabled),
who is eligible to receive services under this chapter.
(6) Community Based Alternatives (CBA)--A Medicaid
program that provides services to eligible adults who are aged and/or
disabled as an alternative to institutional care in a nursing facility.
CBA services are provided in accordance with the waiver provisions
of §1915(c) of the Social Security Act (42 U.S.C. 1396n(c)).
(7) Community Care for Aged and Disabled (CCAD)--A
group of DHS programs that provides a variety of state-funded and
Title XIX-funded community-based services.
(8) Contract--The formal, written agreement between DHS
and an assisted living facility to provide services to DHS clients eligi-
ble under this chapter in exchange for reimbursement.
(9) Contract manager--A DHS employee who is responsi-
ble for the overall management of the contract with the assisted living
facility.
(10) Contracted assisted living facility--An assisted living
facility that contracts with DHS to provide CBA AL/RC services or
CCAD RC services or both. Any reference to facility in this chapter
means contracted assisted living facility, unless otherwise specified in
the text.
(11) Copayment--The amount of personal income a client
must pay to the facility toward the cost of care.
(12) Days--Any reference to days means calendar days,
unless otherwise specified in the text. Calendar days include week-
ends and holidays.
(13) Facility manager--The facility employee who is re-
sponsible for the day-to-day operation of a facility.
(14) Licensed assisted living facility--A facility licensed
by DHS Long Term Care Regulatory under the Health and Safety
Code, Chapter 247.
(15) Personal leave day--A continuous 24-hour period,
measured from midnight to midnight.
(16) Representative--The client’s spouse, other responsi-
ble party, or legal representative.
(17) Residential Care (RC) Program--An assisted living
and emergency care program for CCAD clients.
(18) Room and board--The amount of personal income a
client must pay to the facility toward the cost of lodging and food.
Room and board payments do not apply to the CCAD RC Program.
(19) Signature--The regular signature of the person sign-
ing. Initials are not an acceptable substitute for a signature.
(20) Trust fund--The account required when the facility
holds the client’s personal funds and performs money management
at the written request of the client or the client’s representative.
(21) Witness--A person who signs to verify distribution to
or from a trust fund. A witness is identified in the client file by name,
address, and relationship to the client, the client’s representative, or
the facility. A witness can be any person except:
(A) the person(s) responsible for accounting for the
client’s trust fund;
(B) the supervisor of the person(s) responsible for the
client’s trust fund;
(C) a person supervised by the person(s) responsible
for the client’s trust fund; or
(D) the person(s) who accepts the withdrawn funds.
(22) Working days--Days DHS is open for business.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301761
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
SUBCHAPTER B. PROVIDER CONTRACTS
40 TAC §§46.11, 46.13, 46.15, 46.17, 46.19, 46.21, 46.23,
46.25, 46.27
The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.
The new sections implement the Human Resources Code,
§§22.0001 - 22.038 and §§32.001 - 32.053.
§46.11. Contracting Requirements.
(a) General contracting requirements. A facility must meet
all provisions described in this chapter and Chapter 49 of this title
(relating to Contracting for Community Care Services).
(b) Assisted living services contracting requirements. To
qualify to provide assisted living services under contract with the
Texas Department of Human Services (DHS), a facility must comply
with the following requirements:
(1) The facility must be licensed as defined in §92.4 of this
title (relating to Types of Assisted Living Facilities). The facility must
be allowed under licensure to provide the required services described
in §46.39 of this chapter (relating to Required Services). Due to the
licensure requirements, Type C and Type E facilities are not able to
provide the required services under this chapter.
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(2) The facility must have a separate contract for each fa-
cility that provides assisted living services.
(3) The facility must specify the number of beds for DHS
clients in its contract, as follows:
(A) The facility must ensure that the number of beds
contracted meets the requirements in §46.13 of this chapter (relating
to Housing Options).
(B) The facility must ensure the number of DHS clients
served by the facility does not exceed the number of contracted DHS
beds.
(C) The facility may adjust the number of beds for DHS
clients by contract amendment.
(4) The facility must comply with all other applicable DHS
rules and regulations.
(c) Designated rooms. The facility may designate specific
rooms or apartments for DHS clients.
(1) In addition to the requirements described in subsection
(b)(3) of this section, the facility must list in its contract the specific
rooms or apartments designated for DHS clients.
(2) The facility may change the specific rooms or apart-
ments designated for DHS clients by amending its contract.
(d) Disclosure statement requirements. The facility must en-
sure that the Assisted Living Disclosure Statement, as required by
Chapter 92 of this title (relating to Licensing Standards for Assisted
Living Facilities), does not conflict with the program requirements.
(e) Client referrals. The facility must accept all DHS referrals
unless:
(1) the referral would cause the facility to exceed licensed
capacity;
(2) the referral would cause the facility to exceed the num-
ber of beds for DHS clients that the facility has specified in its contract;
(3) there are no specific DHS designated rooms or apart-
ments available at the time of the referral; or
(4) the facility is unable to meet the client’s needs and DHS
has approved the refusal in writing.
(f) Contract assignment. In addition to the procedures de-
scribed in §49.5 of this title (relating to Contract Assignment), the
facility must follow the procedures described in §46.71 of this chapter
(relating to Trust Fund Procedures for Client Discharge) for assign-
ment of the trust fund account and records.
§46.13. Housing Options.
(a) Setting. A facility must specify in the contract the type(s)
of setting(s) it uses to provide assisted living services according to the
following guidelines.
(1) Assisted living apartment. An assisted living apartment
setting is a living unit that is a private space with living and sleeping
areas, a kitchen, a bathroom, and adequate storage space. The bedroom
must be single occupancy, except when the participant requests double
occupancy in writing. The living unit must have private kitchen and
bath facilities.
(A) Size. Assisted living apartments must have a min-
imum of 220 square feet, not including the bathroom. Current con-
tracted assisted living apartments that do not meet the square footage
requirement may remain at their current size unless the apartment is
remodeled. Remodeling includes:
(i) the construction, removal, or relocation of walls
and partitions;
(ii) the construction of foundations, floors, or ceil-
ing-roof assemblies;
(iii) the expansion or alteration of safety systems,
including:
(I) sprinkler;
(II) fire alarm; and
(III) emergency systems; or
(iv) the conversion of space in a facility to a different
use.
(B) Kitchen. The kitchen is an area equipped with a
sink, refrigerator, a cooking appliance, adequate space for food prepa-
ration, and storage space for utensils and supplies. The cooking appli-
ance must be a stove, microwave, or built-in surface unit. The cooking
appliance must be able to be removed or disconnected.
(C) Bathroom. The bathroom must be a separate room
in the individual’s living area with a toilet, sink, and an accessible bath.
(2) Residential care apartment. A residential care apart-
ment setting is a living unit that is a private space with connected
sleeping, kitchen, and bathroom areas and adequate storage space. The
bedroom must be double occupancy. The living unit must have private
kitchen and bath facilities.
(A) Size. Residential care apartments must have a min-
imum of 350 square feet of space per client. Indoor common areas
used by Texas Department of Human Services (DHS) clients must be
included in computing the minimum square footage. The portion of
the common area allocated must not exceed usable square footage di-
vided by the maximum number of individuals who have access to the
common areas.
(B) Kitchen. The kitchen is an area equipped with a
sink, refrigerator, a cooking appliance, adequate space for food prepa-
ration, and storage space for utensils and supplies. The cooking appli-
ance must be a stove, microwave, or built-in surface unit. The cooking
appliance must be able to be removed or disconnected.
(C) Bathroom. The bathroom must contain a toilet,
sink, and an accessible bath.
(3) Residential care non-apartment. A residential care
non-apartment setting is a living unit that does not meet either the def-
inition of an assisted living apartment or a residential care apartment.
A residential care non-apartment must be double occupancy.
(A) The facility that specifies the residential care non-
apartment setting must be a freestanding building not physically at-
tached to another licensed facility.
(B) The facility must be licensed as an assisted living
facility with a capacity of 16 or fewer beds.
(4) Personal Care 3. A Personal Care 3 setting is only
available in the Community Based Alternatives (CBA) Assisted Liv-
ing/Residential Care (AL/RC) Program, and must meet the following
qualifications:
(A) The facility must be licensed for four to 16 beds in
a residential care non-apartment setting.
(B) The facility must provide 60% or more of its CBA
clients with a single occupancy bedroom.
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(C) The facility must maintain a minimum staffing ratio
of one direct care staff member for every:
(i) four clients, including private pay clients, during
the day and evening shifts; and
(ii) eight clients, including private pay clients, dur-
ing the night shift.
(D) Sixty percent or more of the total clients served
each month must require one-to-one staff assistance. One-to-one as-
sistance is determined by a value of three or more on the DHS Client
Assessment, Review, and Evaluation form in one or more of the fol-




(b) Occupancy. The facility must provide each client with a
private (singe occupancy) or semi-private (double occupancy) living
unit.
§46.15. Additional Services and Fees.
(a) The facility may charge the client or the client’s represen-
tative for additional items or services that the Texas Department of
Human Services (DHS) does not require the facility to provide. The
client or the client’s representative must request and approve the addi-
tional items or services in writing.
(b) The facility must not charge the client or the client’s rep-
resentative for any service provided to the client as required by its
contract with DHS.
(c) The facility must inform the client or the client’s repre-
sentative of the additional items or services and the charges for those
items or services at the following times:
(1) at admission;
(2) before a change in the additional items, services, or
charges; and
(3) when the client requests the additional items or ser-
vices.
(d) The facility may charge the client or the client’s represen-
tative for additional items or services, including:
(1) private telephone;
(2) television and/or radio for personal use;
(3) cable television services;
(4) personal comfort items, including smoking materials,
notions and novelties, and confections;
(5) cosmetics and grooming items and services in excess
of those required;
(6) personal clothing;
(7) personal reading material;
(8) gifts purchased on behalf of a client;
(9) flowers and plants;
(10) social events and entertainment outside the scope of
the required activities program;
(11) the cost of being a single occupant in a double occu-
pancy room, except for:
(A) a therapeutically required single occupancy room,
such as isolation for infection control; or
(B) services provided in the assisted living apartment
setting, as defined in §46.13(a)(1) of this chapter (relating to Housing
Options);
(12) specially prepared or alternative food requested in-
stead of the food generally prepared by the facility;
(13) the actual amount of the fee charged by the bank for
checks written by the client or the client’s representative that are re-
turned for non-sufficient funds;
(14) charges for damage to the facility beyond expected
wear and tear. The facility must not charge a security/damage deposit
to DHS clients; and
(15) pet deposit. A pet deposit does not apply to service
animals. A service animal is any guide dog, signal dog, or other animal
trained to provide assistance to an individual with a disability.
§46.17. Termination of Contract.
(a) General requirements for termination. The Texas Depart-
ment of Human Services (DHS) will terminate the facility’s contract as
described in Chapter 49 of this title (relating to Contracting for Com-
munity Care Services) or as otherwise described in this chapter or the
facility’s contract with DHS.
(b) Physical location. DHS will terminate the facility’s con-
tract if the facility loses the right to occupy the physical premises iden-
tified as the service delivery location. The contract termination is ef-
fective on the date the facility loses its right to occupy the physical
premises, unless DHS notifies the facility of a later termination date.
DHS will not pay for services provided after the termination date.
(c) Payment suspension. DHS may suspend the facility’s pay-
ments if the contract is terminated for any reason at any time other
than the last day of a month. Payments will remain suspended until
the facility has refunded all unearned copayment and room and board
payments and all trust fund balances to all clients served.
§46.19. Recordkeeping.
(a) General documentation requirements. The facility must
maintain the documentation described in Chapter 49 of this title (re-
lating to Contracting for Community Care Services).
(b) Record retention requirements. The facility must retain
records for the time periods described in §69.205 of this title (relating
to Contractor’s Records).
(c) Daily service delivery documentation. The facility must
document the client’s daily service delivery.
(1) The daily service delivery documentation must contain
the:
(A) client name;
(B) facility vendor number issued by Texas Department
of Human Services (DHS);
(C) coverage period of the daily service delivery docu-
mentation;
(D) tasks assigned;
(E) tasks performed during the coverage period;
(F) signature of the facility manager or supervisor; and
(G) date of signature of the facility manager or super-
visor.
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(2) The daily service delivery documentation must be on
a single document. If services delivered during the coverage period
exceed the space on the single document, the facility may use multiple
pages. The daily service delivery document must clearly indicate the
number of pages used for the coverage period.
(d) Daily census documentation. The facility must document
the daily census of clients.
(1) The daily census documentation must contain the:
(A) name of the facility;
(B) facility vendor number issued by DHS;
(C) coverage period of the daily census documentation;
(D) name of each client served during the coverage pe-
riod;
(E) daily status of each client for each day during the






(vi) emergency care (emergency care applies only to
the Community Care for Aged and Disabled (CCAD) Residential Care
(RC) program); and
(vii) ineligible emergency care (ineligible emer-
gency care applies only to the CCAD RC program);
(F) total of each type of daily status during the coverage
period;
(G) signature of the authorized timekeeper; and
(H) date of the authorized timekeeper’s signature.
(2) The daily census documentation must be on a single
document. If the number of clients served during the coverage period
exceeds the space on the single document, the facility may use multiple
pages. The daily census document must clearly indicate the number
of pages used for the coverage period.
(e) Financial records. The facility must maintain the follow-
ing:
(1) records that support billing for payment;
(2) records that document DHS reimbursement in account-
ing records. The documentation must include:
(A) amount of reimbursement;
(B) voucher number;
(C) warrant number;
(D) date of receipt; and
(E) sufficient direct deposit information to trace
deposits through the facility’s accounting system; and
(3) additional financial records including, but not limited
to:
(A) documents such as deposit slips, bank statement,
cancelled checks, program income/client fee ledgers, donation ledgers,
and receipts;
(B) purchase orders;
(C) receipts, invoices, statements, and delivery receipts;
(D) journals, ledgers, and other books of account and
other supporting documentation;
(E) payroll and tax records;
(F) inventory records for food and other supplies;
(G) timesheets;
(H) Internal Revenue Service and Department of Labor
records and forms;
(I) insurance payments and documentation of persons
and vehicles covered (for example, medical, liability, fire and casualty,
and workmen’s compensation);
(J) equipment inventory records;
(K) the facility’s internal accounting procedures;
(L) chart of accounts; and
(M) company policies.
(f) Subcontractor records. The facility must maintain in-
voices, contracts, and service delivery records of all subcontractors.
Maintenance of all records to support subcontractor claims is the
responsibility of the facility, as the prime contractor.
(g) Registered nurse access. The facility must allow the Home
and Community Support Services Agency’s registered nurse access to
the client’s medical and service plan records for use in the assessment.
§46.21. Reimbursement.
(a) The facility must bill for services provided as described in
Chapter 49 of this title (relating to Contracting for Community Care
Services).
(b) The Texas Department of Human Services (DHS) will pay
for eligible services provided and billed in compliance with this chap-
ter.
(c) A unit of service is one billable day of authorized service
delivered to a client.
(d) The facility must agree to accept the unit rate authorized
by DHS, plus any applicable room and board payments, as payment
in full for services required by DHS.
(e) The unit rate reimbursed by DHS includes any copayment.
In no case may the combined reimbursement from DHS and the client
or the client’s representative exceed the unit rate specified for each
type of setting.
(f) The facility must deduct the copayment amount from re-
imbursement claims submitted to DHS.
(g) The facility must not bill DHS for the day of discharge,
unless the discharge is due to the death of the client.
(h) The facility must bill the double occupancy (Residential
Care Apartment) rate for clients in the single occupancy (Assisted Liv-
ing Apartment) setting who request double occupancy.
(i) The facility must bill for the balance of the bedhold charge
for any clients whose daily copayment is less than the maximum bed-
hold charge allowed by DHS.
(1) The facility must determine the client’s daily copay-
ment amount by dividing the client’s monthly copayment charge by
the number of days in the month.
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(2) The facility must deduct the client’s daily copayment
amount from the bedhold rate and submit the claim to DHS.
(3) This subsection does not apply to the Community
Based Alternatives (CBA) Assisted Living/Residential Care (AL/RC)
Program.
(j) The facility may bill DHS for emergency care provided to
clients for:
(1) up 60 days per authorization for eligible clients; or
(2) five days for a client ineligible for emergency care.
(k) The facility must not bill for services provided before or
after the authorized effective dates for CBA AL/RC or Community
Care for Aged and Disabled (CCAD) Residential Care (RC) services,
as those dates are determined by DHS.
(l) When the facility requests a Texas Index of Level of Effort
(TILE) reset, the facility may bill DHS at the new TILE level effective
the date of the TILE assessment. The facility may request only two
TILE resets during each calendar year for each CBA client for the
following time periods:
(1) January through June; and
(2) July through December.
(m) CCAD RC services will be reimbursed at the double oc-
cupancy rate, regardless of the actual occupancy.
§46.23. Monitoring Reviews.
Monitoring reviews are conducted through an on-site review and in
accordance with Chapter 49 of this title (relating to Contracting for
Community Care Services). The Texas Department of Human Ser-
vices (DHS) reviews records on a regular and systematic basis, and as
often as DHS deems necessary. DHS conducts the following types of
monitoring:
(1) Compliance monitoring. Compliance monitoring is a
review to determine if the facility is delivering services according to
the rules in this chapter. Compliance monitoring includes:
(A) review of consumer satisfaction surveys conducted;
(B) review of client records;
(C) interviews with clients and staff;
(D) observation of clients and staff; and
(E) consultations with others as appropriate.
(2) Fiscal monitoring. Fiscal monitoring is a review of
documentation that supports the facility’s billing. The facility is liable
for recoupment of payment if monitoring errors indicate the monthly
claims do not correspond with the daily census documentation and
daily service delivery documentation. Fiscal monitoring includes:
(A) Financial errors. DHS applies the error to the entire
unit of service. Financial errors include:
(i) The facility is reimbursed for services, but the
daily census documentation and the daily service delivery documen-
tation are missing for the period for which services are reimbursed.
DHS applies the error to the total number of units reimbursed for the
billing period for which forms are missing.
(ii) The facility is reimbursed for units that exceed
the units recorded on daily census documentation and daily service
delivery documentation. DHS applies the error to the total number of
units reimbursed in excess of units recorded.
(iii) The facility is reimbursed for units of service
and the client did not receive services. DHS applies the error to the
total number of units reimbursed for the days the client did not receive
services.
(iv) The facility is reimbursed for units of service
and the client was Medicaid ineligible. DHS applies the error to the
total number of units reimbursed for the days the client was Medicaid
ineligible. This does not apply to the Community Care for Aged and
Disabled (CCAD) Residential Care (RC) program.
(B) Administrative errors. Documentation is reviewed
for administrative errors as they exist at the time DHS staff arrive to
conduct the monitoring review. DHS applies the error to the admin-
istrative portion of the unit of service. The administrative portion is
12% of the paid unit rate. Administrative errors include:
(i) The facility enters a date of signature on the daily
census documentation that is before the date the last day services are
provided. DHS applies the error to the total number of units reim-
bursed after the signature date.
(ii) The facility fails to sign the daily census docu-
mentation. DHS applies the error to the total number of units reim-
bursed on the unsigned form.
(iii) The facility fails to enter a date of signature
on the daily census documentation to certify total number of units
provided to the client. DHS applies the error to the number of units
reimbursed on the undated form.
(iv) The facility corrects the date of signature on the
daily census documentation, but fails to initial the correction. DHS ap-
plies the error to the total number of units reimbursed after the earliest
signature date.
(v) The facility uses a signature stamp on the daily
census documentation, but fails to initial the stamped signature. DHS
applies the error to the total number of units reimbursed on the signa-
ture stamped form.
(vi) The facility makes an illegible entry or illegible
correction to any portion of the record of time on the daily census
documentation. DHS applies the error to the total number of units
reimbursed for the days in which entries are illegible.
(vii) The facility enters an illegible date of signature
or makes an illegible correction to the date of signature on the daily
census documentation. DHS applies the error to the total number of
units on the form.
(viii) The facility fails to complete the entire daily
census documentation in ink, as described in §49.11(d) of this title
(relating to Record Documentation Requirements). DHS applies the
error to the total number of units reimbursed that were not completed
in ink.
(ix) The facility uses a method other than crossing
out and initialing to change an entry on the daily census documenta-
tion. DHS applies the error to the total number of units reimbursed
that were corrected in a manner other than crossing out and initialing.
(x) The facility fails to list the client on the daily
census documentation, but the client was listed on the daily service
delivery documentation. DHS applies the error to the total number of
units reimbursed for the period the client was left off the daily census
documentation.
(xi) The facility leaves the daily status blank on the
daily census documentation, but daily activity can be verified on the
daily service delivery documentation. DHS applies the error to the
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total number of units reimbursed for which the daily status is left blank
on the daily census documentation.
§46.25. Complaints.
A facility must comply with the complaint procedures described in
§49.13 of this title (relating to Client Rights and Responsibilities) and
§49.14 of this title (relating to Complaint Procedures).
§46.27. Reimbursement Methodology for Residential Care.
(a) General requirements. The Texas Department of Human
Services (DHS), or its designee, applies the general principles of cost
determination as specified in §20.101 of this title (relating to Introduc-
tion).
(b) Cost reporting.
(1) Providers must follow the cost-reporting guidelines as
specified in §20.105 of this title (relating to General Reporting and
Documentation Requirements, Methods, and Procedures).
(2) All contracted providers must submit a cost report un-
less the number of days between the date the first DHS client received
services and the provider’s fiscal year end is 30 days or fewer.
(3) The provider may be excused from submitting a cost
report if circumstances beyond the control of the provider make cost
report completion impossible, such as the loss of records due to natural
disasters or removal of records from the provider’s custody by any reg-
ulatory agency. Requests to be excused from submitting a cost report
must be received by the Texas Health and Human Services Commis-
sion’s (HHSC) Rate Analysis department before the due date of the
cost report.
(c) Reimbursement determination.
(1) Reporting and verification of allowable costs.
(A) Providers are responsible for reporting only allow-
able costs on the cost report, except where cost report instructions in-
dicate that other costs are to be reported in specific lines or sections.
Only allowable cost information is used to determine recommended
reimbursements. DHS or its designee excludes from reimbursement
determination any unallowable expenses included in the cost report
and makes the appropriate adjustments to expenses and other informa-
tion reported by providers. The purpose is to ensure that the database
reflects costs and other information that are necessary for the provision
of services and that are consistent with federal and state regulations.
(B) Individual cost reports may not be included in the
database used for reimbursement determination if:
(i) there is reasonable doubt as to the accuracy or
allowability of a significant part of the information reported; or
(ii) an auditor determines that reported costs are not
verifiable.
(C) When material pertinent to proposed reimburse-
ments is made available to the public, the material will include the
number of cost reports eliminated from reimbursement determination
for the reason stated in subparagraph (B)(i) of this paragraph.
(2) Residential care reimbursement. Recommended per
diem reimbursement for residential care is determined as follows.
(A) Reported allowable expenses are combined into
four cost areas:
(i) attendant;
(ii) other direct care;
(iii) facility; and
(iv) administration and transportation.
(B) Facility, transportation (vehicle), and administra-
tion expenses are lowered to reflect expenses for a provider at the lower
of:
(i) 85% occupancy rate; or
(ii) the overall average occupancy rate for licensed
beds in facilities included in the database during the cost-reporting
periods included in the base. The occupancy adjustment is applied
if the provider’s occupancy rate is below 85% or the overall average,
whichever is lower. The occupancy adjustment is determined by the
individual provider occupancy rate being divided by .85 or the average
occupancy rate of all providers in the database.
(C) Payroll taxes and employee benefits are allocated to
each salary line item on the cost report on a pro rata basis based on the
portion of that salary line item to the amount of total salary expense for
the appropriate group of staff. Employee benefits will be charged to
a specific salary line item if the benefits are reported separately. The
allocated payroll taxes and employee benefits are Federal Insurance
Contributions Act or Social Security, Medicare contributions, Work-
ers’ Compensation Insurance, the Federal Unemployment Tax Act, and
the Texas Unemployment Compensation Act.
(D) Allowable salaries paid to the director, administra-
tor, assistant administrator, owner, or partner who work for the Resi-
dential Care contracted provider may be limited to the 90th percentile
of an array of salary costs for the director, administrator, assistant ad-
ministrator, owner, or partner.
(E) The attendant cost area from subparagraph (A)(i)
of this paragraph will be calculated as specified in §20.112 of this title
(relating to Attendant Compensation Rate Enhancement).
(F) The following applies to the cost areas from sub-
paragraph (A)(ii) - (iv) of this paragraph:
(i) Each provider’s total reported allowable costs,
excluding depreciation and mortgage interest, are projected from the
historical cost-reporting period to the prospective reimbursement pe-
riod as described in §20.108 of this title (relating to Determination of
Inflation Indices). The prospective reimbursement period is the period
of time that the reimbursement is expected to be in effect.
(ii) Cost area per diem expenses are calculated by
dividing total reported allowable costs for each cost area by the total
days of service. Cost area per diem expenses are rank ordered from
low to high to produce projected per diem expense arrays.
(iii) Reimbursement is determined by selecting
from each cost area the median day of service and the corresponding
per diem expense times 1.07. The resulting cost area amounts are
totaled to determine the per diem reimbursement.
(3) Exceptions to the reimbursement determination
methodology. Reimbursement may be adjusted in accordance with
§20.109 of this title (relating to Adjusting Reimbursement When New
Legislation, Regulations, or Economic Factors Affect Costs) when
new legislation, regulations, or economic factors affect costs.
(d) Authority to determine reimbursement. The authority to
determine reimbursement is specified in §20.101 of this title.
(e) Allowable and unallowable costs. In determining whether
a cost is allowable or unallowable, providers must follow the guidelines
as specified in §20.102 of this title (relating to General Principles of
Allowable and Unallowable Costs) and §20.103 of this title (relating
to Specifications for Allowable and Unallowable Costs). In addition
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to these sections, the following allowable and unallowable costs are
applicable in the Residential Care (RC) program.
(1) Allowable costs. Medical supplies required to provide
residential care services are allowable. Allowable medical costs in-
clude supply costs associated with the administration of medications,
such as medication cups, syringes for insulin injections, stethoscopes,
blood pressure cuffs, and thermometers.
(2) Unallowable costs. Unallowable costs include
prescription drugs; non-legend drugs; medical records costs; and
compensation for physicians, pharmacists, and medical directors.
(f) Reporting revenue. Revenues must be reported on the cost
report in accordance with §20.104 of this title (relating to Revenues).
(g) Reviews and field audits of cost reports. Desk reviews or
field audits are performed on cost reports of all contracted providers.
The frequency and nature of the field audit are determined by DHS or
its designee to ensure the fiscal integrity of the program. Desk reviews
and field audits will be conducted in accordance with §20.106 of this
title (relating to Basic Objectives and Criteria for Audit and Desk Re-
view of Cost Reports), and providers will be notified of the results of
a desk review or a field audit in accordance with §20.107 of this title
(relating to Notification of Exclusions and Adjustments). Providers
may request an informal review and, if necessary, an administrative
hearing to dispute an action taken under §20.110 of this title (relating
to Informal Reviews and Formal Appeals).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301762
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
SUBCHAPTER C. PROVIDER REQUIRE-
MENTS
40 TAC §§46.31, 46.33, 46.35, 46.37, 46.39, 46.41, 46.43,
46.45, 46.47, 46.49, 46.51
The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.
The new sections implement the Human Resources Code,
§§22.0001 - 22.038 and §§32.001 - 32.053.
§46.31. Staff Requirements.
The facility must have staff as described in §92.41 of this title (relating
to Standards for Type A, Type B, and Type E Assisted Living Facili-
ties).
§46.33. Staff Training.
(a) General training requirements. The facility must provide
all staff with training as described in §92.41 of this title (relating to
Standards for Type A, Type B, and Type E Assisted Living Facilities).
(b) Facility manager. In addition to the requirements de-
scribed in subsection (a) of this section, someone in the facility with
knowledge of the contracted programs must train the facility manager
on the following topics before the facility manager can assume duties:
(1) service-specific training for the Community Care for
Aged and Disabled (CCAD) Residential Care (RC) or Community
Based Alternatives (CBA) Assisted Living/Residential Care (AL/RC)
programs or both, as applicable; and
(2) client characteristics and needs.
(c) Attendants. An attendant is a facility employee who pro-
vides direct care to clients.
(1) Initial training. In addition to the requirements found
in subsection (a) of this section, the facility must provide the attendant
with initial training on performing authorized tasks as identified on the
Texas Department of Human Services’ Health Assessment/Individual
Service Plan form before the attendant can assume duties.
(2) Ongoing training. The facility must evaluate the atten-
dant’s ongoing performance and provide training as follows:
(A) assess the ongoing performance and training needs
of each attendant;
(B) develop a plan for correcting deficiencies in atten-
dant performance; and
(C) train the attendant on the areas of identified defi-
ciencies according to the performance plan.
(d) Training documentation. The facility must maintain train-
ing documentation, including the:
(1) name(s) of attendee(s);
(2) trainer;
(3) topics covered; and
(4) date the training was provided.
(e) Performance evaluation documentation. The facility must
maintain performance evaluation documentation, including the:
(1) name of the attendant;
(2) name of the person evaluating the attendant’s perfor-
mance;
(3) date of the performance evaluation;
(4) results of the performance evaluation, including any
specific areas of deficiency identified;
(5) training plan to remedy the deficiencies; and
(6) date the training plan was implemented.
§46.35. Copayment and Room and Board.
(a) Amount. The facility must collect the copayment and
room and board amounts indicated on the Texas Department of Human
Services’ (DHS’s) Notification of Community Care Services form or
DHS’s Notification of Community Based Alternatives (CBA) Services
form with the following exceptions:
(1) Room and board charges do not apply to the Commu-
nity Care for Aged and Disabled (CCAD) Residential Care (RC) Pro-
gram.
(2) Clients who receive emergency care do not pay a co-
payment.
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(3) Emergency care services do not apply to the Com-
munity Based Alternatives (CBA) Assisted Living/Residential Care
(AL/RC) Program.
(b) Due date. The facility must collect the entire copayment
and room and board for the current month on or before the end of the
month.
(1) If the end of the month falls on a weekend or a holiday,
the facility must collect the entire copayment and room and board on
the first working day thereafter.
(2) If the client or the client’s representative fails to pay the
entire copayment and room and board by the due date, the facility must
notify the client or the client’s representative and the case manager in
writing no later than the first working day after the due date.
(c) Credit balances.
(1) A credit balance is an amount due to the client or the
client’s representative when there is an overpayment by the client or
the client’s representative.
(2) The facility must handle credit balances as follows:
(A) The facility must contact the client or the client’s
representative within 14 days of receipt of the payment resulting in a
credit balance.
(B) The facility must refund the credit balance the
month the facility receives the payment that results in a credit balance,
and offer the client or the client’s representative the following options:
(i) the client or the client’s representative provides
the corrected payment, and the facility returns the original payment;
(ii) the facility provides the client or the client’s rep-
resentative with a refund of the credit balance; or
(iii) the client or the client’s representative has the
credit balance applied to the following month’s payment. If the client
or the client’s representative pays an incorrect amount the following
month, the facility must issue a refund check for the credit balance
within 14 days of receipt of the incorrect payment.
(d) Copayment and room and board receipts.
(1) The facility must provide receipts for all copayment
and room and board payments received from or on behalf of clients at
the time the payment is received.
(2) The facility must keep a copy of all copayment and
room and board receipts.
(3) Copayment and room and board receipts must contain
the following:
(A) the name of the client;
(B) the name of the person making the payment (if not
the client);
(C) the month, day, and year the payment was received;
(D) the total amount collected;
(E) the specific amounts of copayment and room and
board collected;
(F) the month and year of the coverage period for the
payment received; and
(G) the specific information on any credits applied, in-
cluding the:
(i) specific amount credited;
(ii) month and year of the coverage period of the
credit;
(iii) type of payment credited; and
(iv) reason for the credit.
(e) Copayment and room and board ledger. The facility must
maintain a copayment and room and board ledger system for each
client.
(1) The facility may keep the copayment and room and
board ledger systems as separate ledgers, or the facility may combine
both ledgers into a single ledger system. If the facility chooses to
keep a single ledger system, a separate entry must be made for each
copayment and room and board entry.
(2) The copayment and room and board ledger system
must reflect the following:
(A) all charges for copayment and room and board by
client;
(B) all payments for copayment and room and board
made by or on behalf of a client;
(C) all credits for copayment and room and board by
client; and
(D) a running balance by client.
(3) The facility must record all activities on the copayment
and room and board ledger system within 14 days of occurrence.
(4) The copayment and room and board ledger must be
maintained in accordance with generally accepted accounting princi-
ples (GAAP).
(f) Refunds upon discharge. The facility must refund the
client’s copayment and room and board for the remaining days of the
month following the date of discharge or death. The refund must be
made within five working days of awareness that the client will be
discharged or is deceased.
§46.37. Service Initiation.
(a) Negotiated move-in date. The facility must negotiate a
move-in date with the Texas Department of Human Services (DHS)
case manager and the client or the client’s representative.
(b) Reserved space. The facility must reserve a living unit for
three days from the agreed upon move-in date for each referred client.
The facility may request another referral after three days if the move-in
date is not re-negotiated.
(c) Client and facility agreement. The facility must have a
written agreement with the client or the client’s representative. Both
parties must sign the written agreement before or at the time of admis-
sion. The written agreement must include the following:
(1) bedhold policies for hospital and nursing facility stays;
(2) personal leave policies and charges;
(3) eviction procedures;
(4) all available services in the facility; and
(5) charges for services not paid by DHS and charges not
included in the facility’s basic daily rate, as described in §46.15 of this
chapter (relating to Additional Services and Fees).
(d) Initial health assessment. The facility must complete a
health assessment and develop an individual service plan with the
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client. The facility must provide the client or the client’s representa-
tive with a copy of the health assessment and individual service plan.
The health assessment and individual service plan must be completed:
(1) within 72 hours of admission to the facility;
(2) on DHS’s Health Assessment/Individual Service Plan
form; and
(3) by the appropriate facility staff:
(A) The facility manager or facility nurse must com-
plete DHS’s Health Assessment/Individual Service Plan form.
(B) A registered nurse must complete the medication
administration section of DHS’s Health Assessment/Individual Ser-
vice Plan form for Community Based Alternatives (CBA) Assisted
Living/Residential Care (AL/RC) clients.
§46.39. Required Services.
(a) Service delivery. The facility must provide services ac-
cording to the Texas Department of Human Services’ (DHS’s) Health
Assessment/Individual Service Plan form completed for the client.
(b) Required services. Services include:
(1) Personal care. The facility must provide or assist with
personal care services identified on DHS’s Health Assessment/Individ-
ual Service Plan form completed for the client. Personal care services
are activities related to the care of the client’s physical health that in-




(D) routine hair and skin care;
(E) exercising;
(F) toileting;
(G) medication administration, including injections.
This does not apply to the Community Care for Aged and Disabled
(CCAD) Residential Care (RC) Program;
(H) transferring/ambulating. This does not apply to
clients residing in a Type A assisted living facility;
(I) twenty-four-hour supervision. The facility must
conduct and document in the client file checks or visits to each client
to ensure that each client is safe and well. The checks or visits
must be made as identified on DHS’s Health Assessment/Individual
Service Plan form completed for the client; and
(J) meal services. The facility must:
(i) plan, cook, and serve at least three meals per day.
The meals must;
(I) supply 100% of the United States Department
of Agriculture’s recommended dietary allowance (RDA) for adults;
and
(II) provide adequate nutrition, and achieve and
sustain the client’s health;
(ii) provide therapeutic medical diets as prescribed
by the client’s physician;
(iii) offer dietary counseling and nutrition education
to the client;
(iv) modify food texture, including:
(I) chopping, grinding, mashing, and pureeing
foods for clients who have trouble chewing; and
(II) cutting up food into bite size pieces for
clients who have trouble cutting food; and
(v) assist with eating, including:
(I) assistance with spoon-feeding in instances
when the client is temporarily ill;
(II) bread buttering; and
(III) opening containers or pouring liquids for
clients with hand deformities, paralysis, or hand tremors.
(2) Home management. The facility must provide or assist
with activities related to housekeeping that are essential to the client’s
health and comfort, including:




(E) storing purchased items in the client’s living unit.
This includes medical supplies delivered to Community Based Alter-
natives (CBA) Assisted Living/Residential Care (AL/RC) clients; and
(F) washing dishes.
(3) Transportation and escort.
(A) The facility must provide the client with transporta-
tion, escort, or both to:
(i) local community shopping areas where a client
may purchase items to meet his or her personal needs according to the
facility’s published schedule;
(ii) recreational activities, field/community trips ac-
cording to the facility’s published schedule; and
(iii) the nearest available medical provider for med-
ical appointments, therapies, and other medical care.
(B) The facility must make arrangements for other
transportation for the client to the medical care provider of the client’s
choice if the client’s medical provider is not the nearest available
provider.
(4) Social and recreational activities. The facility must
provide a minimum of four scheduled social and recreational activ-
ities per week.
(A) Activity requirements. The social and recreational
activities must be:
(i) planned to meet the social needs and interests of
the clients; and
(ii) listed on a monthly calendar that is posted in
plain view at the facility at least one week in advance.
(B) Types of activities. Social and recreational activi-
ties include:
(i) activities that require group and client-initiated
activities;
(ii) opportunities to interact with other people;
(iii) interaction, cultural enrichment, educational, or
recreational activities; and
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(iv) other social activities on site or in the commu-
nity.
(5) Participation in the client assessment. The facility must
designate someone who is familiar with the CBA AL/RC client’s needs
and service plan to participate with the client’s assessment. The as-
sessment will determine the Texas Index of Level of Effort (TILE) at
both the annual assessment, and a requested re-TILE. Participation in
the client assessment does not apply to the CCAD RC Program.
(6) Emergency care. The facility must provide emergency
care as authorized by the case manager.
(A) Emergency care is assisted living services provided
to clients while the case manager seeks a permanent living arrange-
ment.
(B) Emergency care services do not apply to the CBA
AL/RC program.
§46.41. Service Plan Changes.
(a) The facility must complete a new Texas Department of
Human Services Health Assessment/Individual Service Plan form any-
time there is a need for a change in the client’s service plan.
(b) The facility must implement service plan changes within
seven days from the assessment date.
§46.43. Required Notifications.
(a) The facility must notify the Texas Department of Human
Services (DHS) when one of the following happens:
(1) significant changes in the client’s health and/or condi-
tion;
(2) the client temporarily enters an institution;
(3) serious occurrences or emergencies involving the client
or facility staff;
(4) discharge of a client who threatens the health or safety
of himself, herself, or other clients in the facility;
(5) the client or the client’s representative requests that ser-
vices end;
(6) the client refuses to comply with the service plan;
(7) the client racially discriminates against facility staff or
other residents;
(8) the client sexually harasses facility staff or other resi-
dents;
(9) the client or the client’s representative fails to pay co-
payment;
(10) the client uses ten personal leave days in the current
calendar year;
(11) the client or the client’s representative requests to
move to another facility; or
(12) when the facility believes that a client’s functional
needs have changed such that it will impact the client’s Texas Index
of Level of Effort (TILE). This only applies to facilities providing as-
sisted living services under the Community Based Alternatives (CBA)
Assisted Living/Residential Care (AL/RC) Program that participate in
the attendant compensation rate option.
(b) The facility must notify the client’s DHS case manager
orally or by facsimile about the change no later than one DHS workday
after the change happens. If the facility’s first notification is oral, the
facility must send written notification to the case manager within five
working days of the initial notification.
§46.45. Suspension of Services.
(a) The facility must suspend services when one of the fol-
lowing happens:
(1) the client dies;
(2) the client moves from the facility;
(3) the client is discharged because he threatens the health
or safety of himself or other clients in the facility;
(4) the client is permanently admitted to an institution;
(5) the Texas Department of Human Services (DHS) en-
forces sanctions against the facility by terminating the contract;
(6) the client’s eligibility is denied; or
(7) the case manager requests that services be suspended
or terminated.
(b) If the facility suspends services, the facility must notify the
DHS case manager no later than one working day after the suspension
of services.
(1) The facility must notify the client’s case manager orally
or by facsimile about the reason for service suspension.
(2) If the facility’s first notification is oral, the facility must
send written notification to the case manager within five working days
of the initial notification.
§46.47. Institutional Leave.
(a) Institution. An institution is defined as a hospital, nursing
facility, state school, state hospital, or intermediate care facility serving
persons with mental retardation or a related condition.
(b) Institutional leave. Institutional leave is when clients are
absent from the facility because they temporarily enter an institution.
(c) Bedhold. The facility must hold the client’s bed:
(1) for a Community Care for Aged and Disabled (CCAD)
Residential Care (RC) client for:
(A) 60 days if the client is in a hospital; or
(B) 30 days if the client is in any other type of institu-
tion; and
(2) for a Community Based Alternatives (CBA) Assisted
Living/Residential Care (AL/RC) client for 60 days if the client is in
any type of institution.
(d) Bedhold charges. The facility must charge the client or
the client’s representative for bedhold during institutional leave.
(1) Bedhold charges for a CCAD RC client are the maxi-
mum amount established by the Texas Department of Human Services
(DHS).
(2) Bedhold charges for a CBA AL/RC client are the room
and board charge.
(e) Refund of copayment. The facility must not charge the
client or the client’s representative more than the maximum amount
allowed by DHS for bedhold. The facility must refund the client’s
copayment for the days the client uses institutional leave.
(1) The facility must refund any copayment paid by a
CCAD RC client or the client’s representative that is in excess of the
bedhold amount. If the client’s copayment amount is less than the
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bedhold charge, DHS pays the difference as described in §46.21 of
this chapter (relating to Reimbursement).
(2) The facility must refund all copayments paid by a CBA
AL/RC client or the client’s representative.
(3) The refund must be made according to the procedures
in §46.35(c) of this chapter (relating to Copayment and Room and
Board).
(f) Billing during institutional leave. The facility must charge
the client or the client’s representative only the bedhold amount for the
date of admission to an institution. The facility must charge the client
or the client’s representative the full rate for date of return.
(g) Notification of institutional leave. The facility must notify
the DHS case manager of any institutional leave as described in §46.43
of this chapter (relating to Required Notifications).
§46.49. Personal Leave.
(a) Personal leave. A client is entitled to 14 days of personal
leave per calendar year.
(b) Client charges. The facility must collect the entire copay-
ment and room and board charges for all personal leave days.
(c) Texas Department of Human Services (DHS) payment
during personal leave. The facility must not bill DHS for more than
14 days of personal leave taken by the client each calendar year.
(d) Notification of personal leave days. The facility must no-
tify the DHS case manager of personal leave days as described under
§46.43 of this chapter (relating to Required Notifications).
(e) Charge for exceeding personal leave days. The client is
responsible for all charges for services if he exceeds the allowable
limit of personal leave days.
§46.51. Client Terminations.
(a) Client discharge. The facility must obtain prior written
approval from the Texas Department of Human Services (DHS) be-
fore discharging a client, except when the client threatens the health
or safety of others or himself. The facility must notify the DHS case
manager as described under §46.45 of this chapter (relating to Suspen-
sion of Services).
(b) Assistance with move. The facility must help the client
prepare for transfer or discharge.
(c) Refunds. The facility must refund the following:
(1) copayment and room and board, as described in
§46.35(f) of this chapter (relating to Copayment and Room and
Board); and
(2) trust fund balances, as described in §46.71 of this chap-
ter (relating to Trust Fund Procedures for Client Discharge).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301763
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
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SUBCHAPTER D. TRUST FUNDS
40 TAC §§46.61, 46.63, 46.65, 46.67, 46.69, 46.71
The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.
The new sections implement the Human Resources Code,
§§22.0001 - 22.038 and §§32.001 - 32.053.
§46.61. Trust Fund Management.
(a) Clients have the right to:
(1) manage their financial affairs;
(2) request that the facility manage their financial affairs;
or
(3) designate another person to manage their financial af-
fairs.
(b) The facility must not require clients to deposit their per-
sonal funds with the facility. The facility must:
(1) have the client’s or the client’s representative’s written
authorization to manage the client’s personal funds; and
(2) upon written request of the client or the client’s repre-
sentative, hold, safeguard, manage, and account for the personal funds
of the client deposited with the facility.
(c) The facility must provide each client or client’s represen-
tative a written statement of the trust fund rights and responsibilities
regarding the client’s financial affairs at the time of admission. The
statement must include the following:
(1) the facility cannot require clients to deposit their per-
sonal funds with the facility;
(2) upon written authorization, the facility must hold, safe-
guard, manage, and account for the personal funds of the client de-
posited with the facility; and
(3) any charge by the facility for handling a client’s per-
sonal funds is included in the facility’s basic rate.
§46.63. Trust Fund Bank Account.
(a) Bank account. The contacted assisted living facility must
keep funds received from or on behalf of a client for a trust fund in a
separate bank account from the facility’s operating funds. The account
must be identified as "Trustee, (Name of Facility), Client’s Trust Fund
Account."
(b) Commingled funds. A facility may commingle the trust
funds of private-pay clients and Texas Department of Human Services
(DHS) clients.
(1) Each private-pay client or the client’s representative
whose funds are commingled with DHS client funds must sign and
date a permission form upon admission or at the time of request for
trust fund services. The permission form must include:
(A) permission for the facility to commingle the per-
sonal funds of the private pay client with DHS clients;
(B) permission for the facility to maintain trust fund
records of private-pay clients in the same manner as the DHS client’s
trust fund records; and
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(C) a provision allowing inspection of the private-pay
client’s trust fund records by DHS staff.
(2) The facility must keep financial records of private pay
clients with commingled funds in the same manner as the financial
records of DHS clients as specified in this chapter.
(c) Banking charges.
(1) The facility may use the following type of checking
accounts for the trust fund:
(A) a pooled checking account, which is a single check-
ing account that contains all the personal funds received from each
client utilizing the trust fund;
(B) a client-choice individual checking account, which
is a single checking account that contains only the personal funds of a
single client. The client or the client’s representative must request this
type of trust fund in writing; or
(C) facility-choice individual checking account, which
is a single checking account that contains only the funds of a single
client. This type of trust fund is set up for the convenience of the
facility.
(2) The facility is responsible for bank fees for the trust
fund kept in a pooled checking account or in facility-choice individual
checking accounts. The facility must not charge these fees to the client
or the client’s representative. The facility may report these fees as
allowable costs on its cost report.
(3) The client or the client’s representative is responsible
for bank fees for the trust fund kept in client-choice individual check-
ing accounts.
(4) The facility must not charge the client or the client’s
representative for the administrative handling of any allowable type
of checking account. The facility may report these costs on its cost
report.
(d) Interest earned. The facility must distribute the interest
earned on the pooled checking account to all clients utilizing the trust
fund. The facility must prorate the actual interest earned to each
client’s account:
(1) at the time the financial institution pays the interest;
and
(2) on the basis of the client’s balance at the time the fi-
nancial institution pays the interest.
§46.65. Trust Fund Transactions.
(a) Transactions.
(1) The facility must keep records of all trust fund trans-
actions.
(2) Facility staff must record on the client’s trust-fund
ledger or deposit/withdrawal document at least the following:
(A) the date and amount of each deposit;
(B) the source of each deposit;
(C) the date and amount of each withdrawal;
(D) the reason for each withdrawal;
(E) the name of the person or entity who accepted the
withdrawn funds; and
(F) the balance after each transaction.
(3) The client or the client’s representative must sign for
each withdrawal transaction at the time of the transaction.
(A) The signature must be on the trust-fund ledger, de-
posit/withdrawal document, or trust fund receipt.
(B) At least one witness must sign for each withdrawal
transaction if the client or the client’s representative cannot sign.
(C) A signature is not required if the payment meets
the definition of a recurring payment as described in subsection (c) of
this section.
(4) The facility must record transactions within 14 days of
occurrence.
(b) Bulk purchases. The facility may make bulk purchases for
items used by multiple clients.
(1) The bulk purchase must be traceable to individual
clients.
(2) The receipt for the bulk purchase must show the fol-
lowing:
(A) the names of the clients for whom the purchase was
made; and
(B) the portion of the total price charged to each client.
(3) The facility must not charge the client or the client’s
representative more than the actual cost of the client’s portion of items
that are purchased in bulk.
(c) Recurring payments.
(1) The facility must obtain the client’s or the client’s rep-
resentative’s written request and authorization to make recurring pay-
ments on behalf of the client. The written authorization must include
the:
(A) name of the business or entity to which the recur-
ring payment is made;
(B) amount of the recurring payment. If the recurring
payment is not a set amount, the authorization must include the method
for determining the amount of the recurring payment;
(C) date the payment will begin; and
(D) signature and signature date of the client or the
client’s representative.
(2) The client or the client’s representative must request
and authorize the facility to stop recurring payments on behalf of the
client.
(A) The authorization may be oral or written.
(B) The facility must document the request, including
the:
(i) name of the business or entity to which the re-
curring payment is made; and
(ii) date the payment will stop.
(3) The facility is not required to have a receipt for recur-
ring payments made on behalf of the client.
(d) Petty cash fund.
(1) A petty cash fund is part of the trust fund kept on hand
in cash by the facility. The petty cash fund is used for disbursement to
clients for the purchase of minor items.
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(2) The petty cash fund is based upon the type of trust fund
account the facility keeps and is:
(A) a single pooled petty cash fund; or
(B) individual petty cash funds for each client.
(3) The facility must keep the petty cash fund locked.
(4) The facility must set a dollar limit for petty cash trans-
actions.
(A) The facility must document:
(i) the dollar limit of petty cash transactions; and
(ii) a list of any exceptions to the petty cash trans-
action limit, if applicable.
(B) The facility must follow the procedures in subsec-
tion (a) of this section for withdrawals that exceed the petty cash trans-
action limit.
(5) The facility must keep records of all petty cash fund
transactions. The petty cash fund record must be a:
(A) petty cash fund ledger; or
(B) petty cash fund receipt.
(6) A petty cash fund ledger or receipt must include the:
(A) name of the client;
(B) date of the withdrawal;
(C) amount of the withdrawal; and
(D) signature of client or the client’s representative, or
at least one witness if the client or the client’s representative cannot
sign.
(7) The facility must use the following guidelines to re-
plenish the petty cash fund:
(A) Count the money in the petty cash fund.
(B) Determine the difference between amount in the
petty cash fund and the amount needed in the petty cash fund.
(C) Cash a check for the difference between the amount
in the petty cash fund and the amount needed in the petty cash fund.
(i) Write the check for cash on the appropriate
checking account, either the:
(I) pooled trust fund checking account; or
(II) individual client trust fund checking ac-
count.
(ii) Indicate "petty cash fund" in the "memo" line of
the check.
(D) Put the cash in the petty cash fund.
(8) The facility must reconcile the petty cash fund at least
once every 14 days.
(9) The facility must follow the requirements for transac-
tions in subsection (a) of this section to post petty cash fund trans-
actions to the trust fund ledger. However, the client’s or the client’s
representative’s signature is not required on the trust fund ledger or
trust fund receipt if the client’s or the client’s representative’s signa-
ture is on the petty cash fund ledger or receipt.
(e) Receipts.
(1) A trust fund receipt is required when a direct payment
is made from the client’s trust fund. The facility may use printed
receipts from vendors as trust fund receipts only if:
(A) all elements from paragraph (4) of this subsection
are present; or
(B) any missing elements from paragraph (4) of this
subsection are added.
(2) A trust fund receipt is required when a payment is re-
ceived by the facility on behalf of a client. This is not applicable to
funds direct deposited to the trust fund account.
(3) A trust fund receipt is not required when the client or
the client’s representative makes a direct purchase with funds with-
drawn from the trust fund. The withdrawn funds must meet the re-
quirements listed in subsection (a) of this section.
(4) A trust fund receipt must contain the:
(A) name of the client;
(B) month, day, and year the receipt was written or cre-
ated;
(C) total amount of money spent or received for the
client;
(D) specific item(s) purchased; and
(E) name of the business or entity from which the pur-
chase was made or the payment received.
(5) A trust fund receipt may contain the signature of the
client or the client’s representative for payments made from the trust
fund. At least one witness must sign for each payment made if the
client or the client’s representative cannot sign.
(f) Limitations on withdrawals. The facility must not use the
client’s personal funds to purchase any item or service that the Texas
Department of Human Services requires the facility to provide. The
facility must purchase additional items or service with the client’s per-
sonal funds only as described in §46.15 of this chapter (relating to
Additional Services and Fees).
§46.67. Trust Fund Documentation.
(a) Accounting and records.
(1) The facility must keep written records of all financial
transactions involving the client’s personal funds that the facility is
holding, safeguarding, and accounting.
(2) The facility must keep the accounting records in accor-
dance with generally accepted accounting principles (GAAP).
(3) The facility must keep records in accordance with its
fiduciary duties for client trust funds.
(4) The facility must include at least the following in the
accounting records:
(A) each client’s name;
(B) identification of each client’s representative or per-
son assigned to receive the client’s income, if any;
(C) admission date;
(D) each client’s earned interest, if any;
(E) documentation of each transaction; and
(F) receipts for purchases and payments, including cash
register tapes or sales statements from a seller.
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(b) Quarterly statement.
(1) The facility must provide quarterly statements to the
client or the client’s representative.
(2) The quarterly statement must reflect any client funds
held by the facility in an account or in a petty cash account. The
quarterly statement must include at least the following:
(A) the statement coverage period;
(B) the balance at the beginning of the statement pe-
riod;
(C) all deposits and withdrawals;
(D) the interest earned;
(E) the ending balance; and
(F) the identification number and location of any ac-
count in which the client’s personal funds have been deposited.
(c) Access to trust fund records.
(1) The facility must make individual client’s financial
record and supporting documents available at any time during
working hours to the client, the client’s representative, and the Texas
Department of Human Services.
(2) This review can be made without prior notification.
§46.69. Trust Fund Refunds.
(a) The facility must return the full balance of the client’s per-
sonal funds held in the facility to the client or the client’s representative
immediately upon request if the request is made during normal busi-
ness hours. For purposes of this subsection, normal business hours
are 8:00 a.m. to 5:00 p.m. on working days, or at the beginning of
the next normal business hours if the request is received during hours
other than normal business hours.
(b) The facility must return the full balance of the client’s
personal funds that the facility has deposited in any bank account to
the client or the client’s representative within five working days of
request. This refund must include any interest accrued.
§46.71. Trust Fund Procedures for Client Discharge.
(a) Client transfer.
(1) The facility must transfer the client’s personal funds to
the new facility either:
(A) in person; or
(B) by mail via certified return receipt.
(2) The facility must complete the transfer within five
working days of the effective date of the transfer.
(3) The facility must not make any payments out of
a client’s trust fund after the effective date of transfer, except as
described in this subsection.
(4) The new facility must provide a receipt to the old fa-
cility for the transferred funds, which must contain the following ele-
ments:
(A) the name of the client;
(B) the name of the new facility;
(C) the date of the transfer of funds. The date of the
transfer of funds is either the:
(i) date the personal funds of the client are trans-
ferred to the new facility in person; or
(ii) date the certified return receipt shows the trans-
fer of funds was mailed;
(D) the amount received by the new facility; and
(E) the check number for the transfer of funds.
(b) Client discharge.
(1) The facility must refund the discharged client’s per-
sonal funds and provide a final accounting of those funds to the client
or the client’s representative either:
(A) in person; or
(B) by mail via certified return receipt.
(2) The facility must complete the refund and provide a
final accounting within five working days of the date of discharge, or
the date of the facility’s awareness of the client’s discharge, whichever
is later.
(3) The facility must not make any payment out of a dis-
charged client’s trust fund, except as described in this subsection.
(4) The facility must maintain the following documenta-
tion in the client’s trust fund record:
(A) a copy of the final accounting of the client’s per-
sonal funds;
(B) the amount refunded to the discharged client or the
client’s representative;
(C) the date the refund was made. The date the refund
was made is either:
(i) the date the funds were refunded in person; or
(ii) the date the certified return receipt shows the
refund was mailed; and
(D) the method of refund. The facility must:
(i) obtain the signature of the client or the client’s
representative if the refund was in cash; or
(ii) document the check number if the refund was
made by check.
(c) Client death.
(1) The facility must refund the deceased client’s personal
funds and provide a final accounting of those funds to the beneficiary,
heir, or executor of the deceased client’s estate either:
(A) in person; or
(B) by mail via certified return receipt.
(2) The facility must complete the refund and provide a
final accounting within 30 days of awareness of the client’s death.
(3) The facility must not make any payments out of a de-
ceased client’s trust fund, except as described in this subsection.
(4) The facility must maintain the following documenta-
tion in the client trust fund record:
(A) a copy of the final accounting of the client’s per-
sonal funds;
(B) the amount refunded to the beneficiary, heir, or ex-
ecutor of the deceased client’s estate;
(C) the date the refund was made. The date the refund
was made is either:
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(i) the date the funds were refunded in person; or
(ii) the date the certified return receipt shows the
refund was mailed; and
(D) the method of refund. The facility must:
(i) obtain the signature of the client or the client’s
representative if the refund was in cash; or
(ii) document the check number if the refund was
made by check.
(5) The facility must make a bona fide effort to locate the
beneficiary, heir, or executor of a deceased client’s estate.
(6) The facility must use the following procedures to clear
the client’s account if it is unable to locate or identify the beneficiary,
heir, or executor of a deceased client’s estate:
(A) The facility must send the personal funds of the
deceased client to the Texas Department of Human Services (DHS),
Fiscal Division, P.O. Box 149055, Austin, Texas 78714-9055 with the
following information:
(i) the client’s name;
(ii) the client’s social security number; and
(iii) the amount of money being submitted to DHS
for escheat.
(B) The facility must maintain the following in the
client trust fund record:
(i) documentation of the facility’s efforts to locate
the beneficiary, heir, or executor of a deceased client’s estate; and
(ii) proof of submission of the personal funds of a
deceased client to DHS.
(d) Contract assignment.
(1) The assignor (the facility transferring the contract)
must transfer the bank balances of the trust fund to the assignee (the
facility to which the contract assignment is made) either:
(A) in person; or
(B) by mail via certified return receipt.
(2) The assignor must complete the transfer within five
working days of the effective date of the contract assignment.
(3) The assignor must not make any payments out of a
client’s trust fund after the effective date of the contract assignment,
except as described in this subsection.
(4) The assignor must provide the assignee with a list of
the clients who are utilizing the trust fund and their balances.
(5) The assignee must provide the assignor with a receipt
for the transfer of these funds. The receipt must contain the following
elements:
(A) the date of the transfer of funds. The date the trans-
fer was made is either the:
(i) date the funds were refunded in person; or
(ii) date the certified return receipt shows the refund
was mailed;
(B) the name of the assignor;
(C) the amount received by the assignee; and
(D) the check number for the transfer of funds.
(6) The assignor must keep the receipt for audit purposes.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 14, 2003.
TRD-200301764
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
PART 2. TEXAS REHABILITATION
COMMISSION
CHAPTER 115. MEMORANDA OF
UNDERSTANDING WITH OTHER STATE
AGENCIES
The Texas Rehabilitation Commission (TRC) proposes a change
to Title 40, Chapter 115, concerning memoranda of understand-
ing with other state agencies. The proposal repeals and replaces
§115.8 to update a memorandum of understanding dealing with
the provision of services needed to prepare students enrolled
in special education to transition from public school to adult life,
which was first adopted in 1990.
Texas Education Code (TEC), §29.011, requires that the Texas
Education Agency (TEA), the Texas Department of Mental
Health and Mental Retardation (TDMHMR), and TRC, by a
cooperative effort, develop and by rule adopt an MOU. TEC,
§29.011, specifies that the TEA shall coordinate the develop-
ment of the MOU and that the TEA, the TDMHMR, and the TRC
may request other appropriate agencies to participate in the de-
velopment of the MOU. Accordingly, the adopted MOU includes
the participation of the following agencies: Texas Commission
for the Blind, Texas Commission for the Deaf and Hard of Hear-
ing, Texas Department of Health, Texas Department of Housing
and Community Affairs, Texas Department of Human Services,
Texas Department of Mental Health and Mental Retardation,
Texas Department of Protective and Regulatory Services, Texas
Education Agency, Texas Higher Education Coordinating Board,
Texas Juvenile Probation Commission, Texas Rehabilitation
Commission, Texas Workforce Commission, and Texas Youth
Commission.
The adopted new MOU (codified as 19 TAC §89.1110) ad-
dresses respective roles and responsibilities of participating
agencies in the sharing of information about, and coordination
of services to, eligible students with disabilities receiving special
education services. The new MOU clarifies and adds definitions
and better addresses information sharing and agency participa-
tion, regional and local collaboration, cross-agency training, and
dispute resolution. Other terms of the MOU provide for the MOU
to be reviewed and considered for expansion, modification, or
amendment at any time the executive officers of the parties
agree or at least every four years.
28 TexReg 2726 March 28, 2003 Texas Register
Bill Wheeler, Deputy Commissioner for Financial Services, has
determined that for the first five-year period the section is in ef-
fect, there will be no material fiscal implications for state or local
government.
Mr. Wheeler also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be the agency’s compli-
ance with Chapter 111, Human Resources Code. There will be
no material effect on small businesses. There is no material an-
ticipated economic cost to persons who are required to comply
with the section as proposed. In accordance with Government
Code section 2001.022, TRC has determined that the proposed
rule will not affect a local economy.
Comments on the proposal may be submitted to Roger Darley,
Assistant General Counsel, Texas Rehabilitation Commission,
4900 North Lamar Boulevard, Suite 7300, Austin, Texas 78751.
40 TAC §115.8
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Rehabilitation Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Texas Human Resources
Code, Title 7, Chapter 111, §111.018 and §111.023, which
provides the Texas Rehabilitation Commission with the authority
to promulgate rules consistent with Title 7, Texas Human
Resources Code.
No other statute, article, or code is affected by this proposal.
§115.8. To Define the Role of the Texas Rehabilitation Commission
for the Provision of Services Needed To Prepare Students Enrolled in
Special Education To Transition from Public School to Adult Life.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 17, 2003.
TRD-200301775
Sylvia F. Hardman
Deputy Commissioner for Legal Services
Texas Rehabilitation Commission
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 424-4050
♦ ♦ ♦
40 TAC §115.8
The new rule is proposed under the Texas Human Resources
Code, Title 7, Chapter 111, §111.018 and §111.023, which pro-
vides the Texas Rehabilitation Commission with the authority
to promulgate rules consistent with Title 7, Texas Human Re-
sources Code.
No other statute, article, or code is affected by this proposal.
§115.8. Memorandum of Understanding on Individual Transition
Planning for Students Receiving Special Education Services.
(a) Participating agencies. The memorandum of understand-
ing (MOU) is established among the following state agencies referred
to herein as "the parties":
(1) Texas Commission for the Blind (TCB);
(2) Texas Commission for the Deaf and Hard of Hearing
(TCDHH);
(3) Texas Department of Health (TDH);
(4) Texas Department of Housing and Community Affairs
(TDHCA);
(5) Texas Department of Human Services (DHS);
(6) Texas Department of Mental Health and Mental Retar-
dation (TDMHMR);
(7) Texas Department of Protective and Regulatory Ser-
vices (PRS);
(8) Texas Education Agency (TEA);
(9) Texas Higher Education Coordinating Board
(THECB);
(10) Texas Juvenile Probation Commission (TJPC);
(11) Texas Rehabilitation Commission (TRC);
(12) Texas Workforce Commission (TWC); and
(13) Texas Youth Commission (TYC).
(b) Purpose.
(1) Under the authority of Texas Education Code (TEC),
§29.011 (Transition Planning), the purpose of this MOU is to estab-
lish the respective responsibilities of each party for the provision of
the services necessary to prepare students receiving special education
services for a successful transition to life outside the public school sys-
tem.
(2) This MOU documents the parties’ commitment to col-
laborative efforts and sharing of resources in providing effective tran-
sition services to students receiving special education services.
(c) Philosophy. This MOU is intended to further the develop-
ment of transition services in Texas that, through a comprehensive ar-
ray of coordinated services, offers improved choices and opportunities
to achieve maximum independence and integration in the community
for students receiving special education services. This philosophy re-
flects the following beliefs:
(1) Transition is a student-centered, student-driven
process. Successful transition planning should develop the self-de-
termination skills of each student.
(2) Successful transition is facilitated when each student
and his or her parent(s) have the knowledge and skills needed to em-
power them to plan for the student’s future and to make effective use
of personal and community resources in achieving independence.
(3) Each student should have opportunities to have a mean-
ingful life and to make informed choices about where to live, work,
and play. Each student should have opportunities to fully participate in
and be a contributing and respected member of his or her community.
(4) Each student has unique values, preferences, abilities,
and challenges. Valuing diversity will enhance the benefits of individ-
ual transition planning.
(5) Individual transition planning should be a thoughtful,
collaborative process involving the student, the family, school person-
nel, agencies, community resources, and other stakeholders. Each stu-
dent should actively participate in identifying his or her individual tran-
sition planning committee members.
(6) Individual transition planning should be an integral part
of the educational process, not a single event.
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(7) The success of individual transition planning is based
on the development of ongoing productive working relationships and
common goals among all of the parties involved in transition planning.
The success of individual transition planning is not dependent upon
attendance of all parties at all individual transition planning meetings,
although such attendance is encouraged.
(d) Definitions. The following words and terms, when used in
this MOU, shall have the following meaning, unless the context clearly
indicates otherwise:
(1) "Agencies" means the parties, the local entities of the
parties, or organizations that provide services and supports to the gen-
eral public. Participation in this MOU by local workforce development
boards may be separately arranged by local agreements. Information
regarding specific agency responsibilities is delineated in subsection
(e)(4)(C) of this section.
(2) "Admission, review, and dismissal (ARD) committee"
means the committee convened for, among other things, the purpose
of developing the individualized education program consistent with
34 Code of Federal Regulations (CFR) §300.344 and §89.1050 of this
title (relating to The Admission, Review, and Dismissal (ARD) Com-
mittee).
(3) "Community experience" means activities that are con-
ducted and provided in community settings, including community-
based work experiences and/or exploration, job site training, banking,
shopping, transportation, and recreation.
(4) "Employment (individualized competitive employ-
ment)" means full-time or part-time competitive employment,
including supported employment for which an individual is compen-
sated by the workplace employer at or above the minimum wage, but
not less than the customary wage and level of benefits paid by the em-
ployer for the same or similar work performed by individuals without
disabilities. This includes the individualized support services that are
necessary to maintain the individual in competitive employment. This
does not include enclaves, pods in industry, or groups of individuals
with disabilities working in an integrated setting.
(5) "FERPA" means the Family Educational Rights and
Privacy Act, 20 United States Code (USC) §1232(g), which is a federal
law designed to protect the privacy of a student’s education records.
The law applies to educational institutions and agencies that receive
funds under an applicable program of the U.S. Department of Educa-
tion. FERPA gives parents certain rights with respect to their children’s
education records. These rights transfer to the student, or former stu-
dent, who has reached the age of 18 or is attending any school beyond
the high school level.
(6) "Functional vocational evaluation" means an assess-
ment process that provides information about job or career interests,
aptitudes, and skills. Information may be gathered through situational
assessments, observation, or formal measures and should be practical
in nature.
(7) "Higher education" means any postsecondary educa-
tion provided by a public, private, or proprietary college, university, or
technical school, including college-level courses, developmental edu-
cation, and adult continuing education.
(8) "IDEA" means the Individuals with Disabilities Edu-
cation Act, 20 USC §§1400 et seq., which is a federal law that ensures
the provision of special education and related services to eligible stu-
dents with disabilities.
(9) "Individualized education program (IEP)" means a
written education program for a student receiving special education
and related services that is developed in an ARD committee meeting
and includes the elements described in relevant federal and state
requirements consistent with 34 CFR §300.346 and §300.347 and
§89.1050 of this title.
(10) "Individual transition plan (ITP)" means a written
plan that is developed apart from the IEP that focuses on successful
independence and integration in the community.
(11) "Local educational agency (LEA)" means consistent
with 20 USC §1401(15), any public authority, institution, or agency
having administrative control and direction of a public elementary or
secondary school, including a public charter school that is established
as an LEA under state law.
(12) "Parent" includes a biological or adoptive parent
whose parental rights have not been terminated, surrogate parent, legal
guardian, legal conservator, or person acting in the place of a parent.
(13) "Parties" means signatory agencies to this MOU. Any
reference to participation by the "parties" as applied to the TWC is
subject to the definition of "agencies" as defined in paragraph (1) of
this subsection.
(14) "Related services" means transportation and such de-
velopmental, corrective, and other supportive services as are required
to assist a child with a disability to benefit from special education
and includes speech-language pathology and audiology services; psy-
chological services; physical and occupational therapy; recreation, in-
cluding therapeutic recreation; early identification and assessment of
disabilities in children; counseling services, including rehabilitation
counseling; orientation and mobility services; and medical services
for diagnostic or evaluation purposes. The term also includes school
health services, social work services in school, and parent counseling
and training consistent with 34 CFR §300.24.
(15) "Self-determination" means the abilities and attitudes
necessary to exercise primary control over one’s life and to make
choices regarding one’s quality of life free from undue external in-
fluence or interference.
(16) "Special education" means specially designed instruc-
tion and related services, at no cost to the parent(s), to meet the unique
needs of a child with a disability consistent with 34 CFR §300.26.
(17) "Student" means an individual with a disability re-
ceiving special education services.
(18) "Transition services" means a coordinated set of ac-
tivities for a student with a disability that meets the criteria described
in subparagraph (A) of this paragraph.
(A) Transition services means a coordinated set of ac-
tivities that:
(i) is designed within an outcome-oriented process
that promotes movement from school to post-school activities, includ-
ing post-secondary education, vocational training, integrated employ-
ment (including supported employment), continuing and adult educa-
tion, adult services, independent living, or community participation;
(ii) is based on the individual student’s needs, taking
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(IV) development of employment and other post-
school adult living objectives; and
(V) if appropriate, acquisition of daily living
skills and functional vocational evaluation.
(B) Transition services for students with disabilities
may be special education if provided as specially designed instruction,
or related services, if required to assist the student with a disability to
benefit from special education consistent with 34 CFR §300.29.
(e) Individual transition planning.
(1) ITP committee members.
(A) The student, the parent, and the LEA have the right
to invite participants who have knowledge or special expertise about
the student.
(B) Except as provided in subparagraph (C) of this
paragraph, transition planning and annual reviews of the ITP shall
include, but are not limited to, the following participants:
(i) the student (the student shall not be excluded
based on age or severity of disability);
(ii) the student’s parent(s);
(iii) the student’s special education teacher or per-
son(s) knowledgeable of special education processes and directly in-
volved in the student’s educational program; and
(iv) person(s) knowledgeable of the general educa-
tion curriculum and the minimum academic requirements for grad-
uation and the relationship of those requirements to the Academic
Achievement Record.
(C) If the student is, or is likely to be, participating in
career and technology education as part of his or her IEP, the ITP
committee should include a representative from career and technology,
preferably the student’s teacher.
(D) An LEA may designate one individual to fulfill one
or both of the roles described in subparagraph (B)(iii) and (iv) of this
paragraph provided such individual meets the requirements specified
in that subparagraph.
(E) Based on procedures developed in subsection
(f)(1)(D)(i) of this section dealing with participation, the LEA shall
invite, subject to paragraph (2) of this subsection, a representative
of any agency that is currently providing services to the student to
the extent that the LEA has knowledge that the agency is providing
services.
(F) The LEA shall invite, subject to paragraph (2) of
this subsection, a representative of any other agency that is likely to be
responsible or capable of identifying, planning, providing, or paying
for transition services.
(G) Other participants may include, subject to para-
graph (2) of this subsection, representatives from the community, or-
ganizations, or other entities that can assist the student to achieve iden-
tified goals.
(H) Participants, in addition to required members, shall
be determined based on the individual student’s transition needs and
plans for the future, and not solely on disability.
(I) The LEA shall take reasonable steps to ensure that
all invited participants are afforded the opportunity to attend a stu-
dent’s ITP meeting. If an invited participant cannot attend the meet-
ing, the LEA and the regional and local entities of the parties shall take
reasonable steps to ensure participation, including, but not limited to,
individual or conference telephone calls, written, or electronic com-
munication.
(J) A meeting may be conducted without a parent
and/or student in attendance if the parent or student is unable to
attend or chooses not to participate. In this case, the LEA must have
a record of its attempts to arrange the meeting at a mutually agreed
upon time and place.
(2) Consent for release of confidential information. In or-
der to release student confidential information or to include a student’s
name on a notice sent to another agency, an LEA must first obtain con-
sent to release confidential educational records and information from
each student’s parent or the student, if the right to consent has trans-
ferred to the student. Each LEA shall seek to obtain such consent
with respect to any agency that is or may be responsible for providing
or paying for transition services. To the extent that consent is given
for the disclosure of information to other agencies, the LEA will en-
sure that those agencies receive notice of the ITP meeting. Agencies
receiving confidential records and information shall protect and main-
tain the confidentiality of the information received consistent with 34
CFR §§300.560-300.577, Part 99, and the agencies’ respective confi-
dentiality requirements.
(3) Notice. LEAs must provide written notice of an ITP
meeting as follows.
(A) When the student, parent, and school personnel are
the only invited participants, notice must be provided at least five
school days prior to the meeting. The student, parent, and school per-
sonnel may mutually agree to waive this five-school-day timeline. The
LEA must maintain written documentation of the waiver in the eligi-
bility folder.
(B) When inviting other participants, in addition to the
student, parent, and school personnel, notice must be provided to all
participants at least 30 calendar days prior to the meeting. This 30-cal-
endar-day provision may be waived if all invited participants mutually
agree. The LEA must maintain written documentation of the waiver
in the eligibility folder.
(C) The notice of the ITP meeting must be written in
language understandable to the general public and must include:
(i) the student’s name;
(ii) the purpose, date, time, and location of the meet-
ing;
(iii) a list of invited participants;
(iv) a statement that the student and parent have the
right to bring relevant information, resources, and invite other partici-
pants who have knowledge or special expertise about the student;
(v) the name and telephone number of an LEA con-
tact person; and
(vi) a copy of the notice in the native language of
the parent or other mode of communication used by the parent, unless
it is clearly not feasible to do so.
(D) When rights transfer to a student, procedures must
take place in accordance with the following.
(i) In accordance with 34 CFR §300.517(a)(1) and
TEC, §29.017(a), the parental rights set forth in TEC, §29.011(e), and
this MOU relating to the ITP process, other than the right to notice,
transfer to a student when the student reaches 18 years of age, unless
the student’s parent or other individual has been granted guardianship
of the student under the Probate Code, Chapter XIII, Guardianship.
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After the student reaches the age of 18, the LEA shall provide any
notice required under this paragraph to both the adult student and the
parent.
(ii) In accordance with 34 CFR §300.517(a)(2) and
TEC, §29.017(b), the parental rights set forth in TEC, §29.011(e), and
this MOU relating to the ITP process, including the right to receive
any notice, transfer to an 18-year-old student who is incarcerated in
an adult or juvenile, state or local correctional institution, unless the
student’s parent or other individual has been granted guardianship of
the student under the Probate Code, Chapter XIII, Guardianship.
(iii) The notice of an ITP meeting that is required
to be given to an adult student and parent does not create a right for
the parent to attend or participate in the meeting, or create a right for
the parent to consent to the release of confidential information about
the student. However, in accordance with paragraph (1)(A) of this
subsection, the adult student or the LEA may invite to an ITP meeting
individuals who have knowledge or special expertise about the student,
including the parent.
(4) Process.
(A) Transition planning process. Before age 13 (or
upon initial placement in special education, if a student is initially iden-
tified at age 13 or older), or when requested by the student or parent,
the LEA must provide each student and the student’s parent(s) with
information about transition planning. This information shall include:
(i) the philosophy and purpose of the individual
transition planning process;
(ii) the role of the student and parent in the student-
driven transition planning process;
(iii) the areas of consideration for the individual
transition planning process to include the following:
(I) employment;
(II) housing;
(III) recreation and leisure;
(IV) post-secondary education and other options;
(V) transportation;
(VI) reaching age of majority (e.g., PRS conser-
vatorship, guardianship, health benefits); and
(VII) physical and mental health needs.
(iv) age requirements related to individual transition
planning;
(v) ITP committee membership;
(vi) the relationship between the ITP and the IEP
and the processes for their development;
(vii) interagency responsibilities and linkages when
appropriate;
(viii) comprehensive information, as individually
appropriate, made available at the annual regional planning meeting;
and
(ix) the list of opportunities to learn about transition
planning developed as a result of the annual regional planning meeting
as referenced in subsection (f)(1)(D)(i)(V) of this section.
(B) Individual transition plan development process.
(i) The ITP meeting shall be initiated and facilitated
by the LEA in collaboration with the student and parent.
(ii) The ITP committee shall develop and annually
review an ITP for each student enrolled in a special education pro-
gram who is at least 16 years of age. At each annual review, the ITP
committee shall review the student’s progress on the ITP and revise
the ITP, as appropriate. A student, parent, or party may request the
development of an initial ITP for a student younger than age 16. The
ARD committee shall determine the need to develop an initial ITP for
a student younger than age 16.
(iii) The ITP shall be developed as a separate docu-
ment from the IEP.
(iv) A copy of the ITP shall be given to the student
and his or her parent(s). One copy per household may be provided if
the student and his or her parent(s) reside at the same address. To the
extent that consent is granted, a copy of the ITP shall be provided to
agencies and others that will assist in the implementation of the ITP.
(v) The ITP development process shall begin with a
committee discussion of the student’s and parents’ role in guiding the
transition planning process and the student’s vision for independence,
self-determination, and inclusion in the community. If the student is
unable to attend, the LEA will obtain the student’s preferences and
interests and bring them in writing to the ITP meeting. Any committee
member may provide information relevant to the student’s ITP.
(vi) The ITP committee shall discuss and determine
the student’s long-range goals in the following areas:
(I) employment;
(II) housing;
(III) recreation and leisure; and
(IV) post-secondary education and other options.
(vii) The ITP committee shall discuss and determine
the student’s long-range goals in the following areas, as individually
appropriate:
(I) transportation;
(II) issues relating to reaching age of majority
(e.g., PRS conservatorship, guardianship, health benefits);
(III) physical and mental health needs; and
(IV) other issues impacting transition to life out-
side the public school system.
(viii) The ITP committee shall discuss and identify:
(I) strategies and activities for achieving each of
the identified goals;
(II) how progress toward the goals will be eval-
uated;
(III) a network of support, including, but not lim-
ited to, family, friends, coworkers, agencies, and community resources
available to the public, that is needed to achieve the student’s desired
goals;
(IV) when, where, and how support services
shall be provided by the network of support. It shall also include a
description of specific support services; and
(V) the responsible parties and/or network of
support and projected timelines for each of the goals.
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(ix) Elements of the ITP that are the responsibility
of the student and parent(s) shall be discussed at the meeting and in-
cluded in the ITP.
(x) The ITP may include identification of and refer-
ral for potential services, but may not include commitment of services
for agencies not attending the meeting. Receipt of agency services by
a student is contingent upon determination of eligibility for and the
availability of that agency’s services.
(xi) For students who are incarcerated, the ITP shall
identify the needed transition services to facilitate the reintegration of
the student to the home community and to the receiving LEA.
(C) Agency responsibility.
(i) Regional or local representatives of a party shall
attend initial ITP and subsequent ITP review meetings for the students
who are currently receiving services from that party.
(ii) Agencies are encouraged, based on agreements
reached at the annual regional planning meeting and availability of
personnel, to attend initial ITP and subsequent ITP review meetings
for any student who is not currently receiving, but may be in need of,
services.
(iii) Regional or local representatives of a party that
are unable to attend an initial ITP or subsequent ITP review meet-
ing shall, prior to the meeting, send information or communicate with
school personnel through options identified in the annual regional plan-
ning meeting.
(iv) The elements of the student’s ITP to be accom-
plished by a responsible party shall be included in that party’s individ-
ualized plan of service for the student.
(v) The following services and activities supporting
transition shall be initiated and provided on an individual student basis
by the LEA:
(I) educational programming, including instruc-
tion, related services, community experiences, development of em-
ployment, other post-school adult living objectives, and, if appropriate,
acquisition of daily living skills and functional vocational evaluation;
(II) community-based instructional alternatives
focusing on independent living and employment;
(III) appropriate instructional environments
within adult settings for students ages 18-21; and
(IV) referral of students and parents to other
agencies for service consideration.
(vi) The following services and activities supporting
transition shall be initiated and provided by the TRC:
(I) the planning, administrative, and staff train-
ing costs of providing assistance to LEAs and education service center
personnel to plan effectively with students who have disabilities who
would benefit from referral to the TRC programs; and
(II) the cost of services provided to eligible in-
dividuals with disabilities once they have made the transition from the
receipt of educational services in school to the receipt of vocational re-
habilitation services or other program services provided by the TRC.
(vii) The following services and activities support-
ing transition shall be initiated and provided on an individual student
basis by TYC:
(I) educational programming, including instruc-
tion, related services, and when appropriate, community experiences,
development of employment skills, other post-school adult living ob-
jectives, and acquisition of daily living skills and functional vocational
evaluations;
(II) appropriate instructional environments
within adult settings for students ages 18-21;
(III) referral of students and parents to other
agencies for services consideration; and
(IV) technical assistance and support to LEAs
and ESCs to facilitate uninterrupted successful transition planning and
reintegration of youth continuing in the public school system, includ-
ing, but not limited to, records retrieval, identification of community
resources, and follow-up services.
(viii) Each party shall ensure compliance with this
MOU.
(5) Procedural relationship between the development of
the ITP and the development of the IEP.
(A) Federal law requires that the IEP for each student,
beginning at age 14 (or younger, if determined appropriate by the ARD
committee) and updated annually, must include a statement of the tran-
sition service needs of the student under the applicable components of
the student’s IEP that focuses on the student’s courses of study (such
as participation in advanced placement courses or a vocational educa-
tion program).
(B) Federal law requires that the IEP for each student,
beginning at age 16 (or younger, if determined appropriate by the ARD
committee), must include a statement of needed transition services for
the student, including, if appropriate, a statement of the interagency
responsibilities or any needed linkages.
(C) The ITP shall be developed or reviewed apart from
the development of the IEP. To minimize scheduling conflicts, the LEA
may schedule the development and annual review of the ITP immedi-
ately before the ARD committee’s development and review of the IEP.
(D) Only those components of the ITP that are the re-
sponsibility of the LEA may be incorporated into the student’s IEP.
Only the failure to implement those components of a student’s ITP
that are included in the IEP are subject to the due process procedures
of IDEA or to TEA complaint procedures.
(E) The time between the ITP meeting and the subse-
quent ARD committee meeting to incorporate into the IEP those com-
ponents of the ITP that are the responsibility of the LEA shall be no
more than 30 school days.
(F) In the following circumstances, the ARD commit-
tee shall establish a timeline for development of an ITP.
(i) Once eligibility for special education services is
determined for a student who is at least 16 years old, the ITP must be
developed within 30 school days of the initial IEP development.
(ii) For a transfer student who is at least 16 years
old and without a current ITP, an ITP must be developed 30 school
days from the final transfer ARD committee meeting.
(G) For a transfer student with an ITP, the ARD com-
mittee shall review the ITP and determine the need for revision within
30 school days from the final transfer ARD committee meeting.
(f) Participation.
(1) Annual regional planning meeting (ARPM).
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(A) The ARPM shall be held in each of the 20 educa-
tion service center (ESC) regions in the state in accordance with the
terms of this section.
(B) The purpose of the ARPM is to develop common
goals, cooperative working relationships, and a written process for im-
plementing and maintaining effective transition planning.
(C) The parties, with the exception of TJPC, shall send
regional or local representatives to ARPMs. TYC shall send state,
regional, or local representatives to ARPMs in ESC regions in which
TYC operated schools are located. Additional participants at the
ARPM should include persons with disabilities, their parents or other
family members, educators, agencies, representatives from consumer
and advocacy organizations, and business and community leaders.
(D) The timeline and procedures for the initial ARPM
include the following.
(i) By March 1, 2004, and at least annually there-
after, each ESC shall ensure that an ARPM involving the representa-
tives and participants identified in subparagraph (C) of this paragraph
is convened to address:
(I) the level of regional and local agency partici-
pation in transition planning, including, but not limited to, procedures
to ensure compliance with subsection (e)(4)(C)(iv) of this section;
(II) how notice to agency personnel regarding
the ITP meetings shall be provided;
(III) consideration of less than 30 calendar days
notice for ITP meetings for transfer students due to the importance of
the ITP in providing direction for the IEP;
(IV) options available if an agency representative
is unable to attend an ITP meeting;
(V) the development of a list of opportunities for
students and parents to learn about transition planning with emphasis
on self-determination and making informed choices;
(VI) how and by whom future regional planning
meetings shall be planned and facilitated;
(VII) the process for resolving disputes at the lo-
cal level;
(VIII) the confidentiality of certain information
and processes for obtaining consent to release such information; and
(IX) how to avoid duplication of efforts by uti-
lizing established groups addressing interagency issues.
(ii) By October 1, 2004, the written process for im-
plementing and maintaining effective transition planning as required
by subparagraph (B) of this paragraph developed at the ARPM shall
be shared with all the participants of the ARPM, as identified in ac-
cordance with subparagraph (C) of this paragraph.
(E) During the ARPM, the following comprehensive
information regarding regional and local agency services shall be pro-
vided to the ESC:
(i) a description of services, local availability, and
cost (not applicable for TJPC and TYC);
(ii) eligibility criteria for services (not applicable for
TJPC and TYC);
(iii) how to access services, including, but not lim-
ited to, regional and/or local contact information (not applicable for
TJPC and TYC); and
(iv) complaint procedures (not applicable for TJPC
and THECB).
(2) Exceptions for the use of school records as assessment
data by the parties. The parties agree to accept current relevant school
records to use as assessment data, when appropriate, except as indi-
cated below:
(A) TCB: no more than one year old and meets TCB
guidelines;
(B) DHS: no more than one year old and meets DHS
guidelines;
(C) TDMHMR:
(i) Mental Retardation (MR): the person who con-
ducts the determination of mental retardation for eligibility for MR
services considers the previous assessment, social history, or relevant
record from another entity, including an LEA if it is a valid reflection
of the individual’s current level of functioning;
(ii) MR: the determination of mental retardation in-
cludes the establishment of the diagnosis of MR during the develop-
mental periods, (i.e., before age 18). Access to school records up to
seven years after graduation is available through the Public Education
Information Management System at the LEA or through TEA for up
to ten years following graduation; and
(iii) Mental Health (MH): determination of eligibil-
ity for special education services as a student with emotional distur-
bance is not the same for eligibility for the priority populations served
by mental health services. TDMHMR requires a diagnosis by a li-
censed practitioner of the Healing Arts to determine if the individual
is in the priority population;
(D) TJPC: does not provide direct services, however,
the local juvenile probation departments may accept such records;
(E) TWC: does not provide direct services, however,
the local workforce development boards may accept such records; and
(F) TRC: no more than three years old and meets TRC
guidelines.
(3) Transfer of information.
(A) With the exception of TJPC, parties shall share cur-
rent service plan information with another part of their agency in a
different service area when a student moves. TDMHMR shall share
information upon receipt of a written consent by the adult student or
the parent/guardian.
(B) With the exception of TJPC, parties shall share cur-
rent service plan information with the receiving LEA when a student
moves upon receipt of a written consent by the adult student or the
parent.
(C) All parties shall agree to support or participate in
training for the successful implementation of the MOU.
(g) Information sharing.
(1) State. Annually, the TEA will share with the parties
an aggregate of relevant information for the purpose of budget devel-
opment, strategic planning, and service coordination for students with
disabilities. The information shall include age, gender, ethnicity, dis-
abilities, and instructional arrangement.
(2) Training. Coordinated training shall be conducted at
the state, regional, and local levels. Elements of this training shall
include but not be limited to implementation of the MOU, interagency
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collaboration, community outreach, and best practices. Training shall
be organized as follows.
(A) A lead ESC will facilitate the development, with
input from the parties, of a training model to be used at the state,
regional, and local levels.
(B) Each party shall designate staff to conduct joint in-
teragency training for appropriate state and regional level personnel of
the parties and state and regional representatives from agencies.
(C) The regional representatives of the parties shall des-
ignate staff to conduct joint interagency training for the local repre-
sentatives of the parties, participants in the annual regional planning
meeting, and students, families, local agencies, and interested mem-
bers of the community.
(h) Dispute resolution.
(1) Local disputes.
(A) If a local dispute (between or among LEAs and/or
local entities of the parties) concerning the implementation of this
MOU arises prior to the initial annual regional planning meeting in
a particular region, the dispute shall be addressed according to the fol-
lowing procedure.
(i) Resolution of the dispute shall first be attempted
at the local level. The specific issues involved in the dispute and pos-
sible solutions shall be identified and referred to local personnel au-
thorized to make decisions necessary to resolve the dispute.
(ii) If resolution is not reached after a reasonable
period of time (not to exceed 45 days unless the disputing entities
agree otherwise), the disputing entities shall refer the dispute to the
TEA for further negotiations toward a mutually agreeable resolution.
The TEA will contact the disputing entities and set up a meeting for
this purpose.
(iii) Disputing entities referring disputes to the TEA
shall identify:
(I) the nature of the dispute;
(II) any resolutions agreed upon;
(III) the issues that remain unresolved; and
(IV) the contact persons representing the disput-
ing entities.
(B) In accordance with subsection (f)(1)(D)(i)(VII) of
this section, each region’s initial annual regional planning meeting
must address the process for resolving local disputes. Local disputes
that arise after these local dispute resolution processes are in place
shall be addressed according to the applicable local process.
(2) State agency disputes.
(A) Resolution of disputes concerning implementation
of this MOU between two or more parties must first be attempted at the
staff level. If resolution is not reached after a reasonable period of time
(not to exceed 45 days unless the disputing parties agree otherwise),
the disputing parties will refer the dispute to their respective executive
officers, or their designees, for further negotiation. The appropriate
state officials shall meet to seek resolution of the dispute.
(B) If the chief executive officers of the disputing par-
ties determine that the dispute cannot be resolved at their level, the
disputing parties may pursue resolution through the use of mediation
pursuant to the Governmental Dispute Resolution Act, Texas Govern-
ment Code, Chapter 2009.
(i) MOU review. This MOU may be reviewed and considered
for expansion, modification, or amendment at any time the executive
officers of the parties agree or at least every four years.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 17, 2003.
TRD-200301776
Sylvia F. Hardman
Deputy Commissioner for Legal Services
Texas Rehabilitation Commission
Earliest possible date of adoption: April 27, 2003
For further information, please call: (512) 424-4050
♦ ♦ ♦
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TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 19. QUARANTINES
SUBCHAPTER Q. SAPOTE FRUIT FLY
QUARANTINE
4 TAC §§19.170 - 19.174
The Texas Department of Agriculture has withdrawn from con-
sideration the proposed new §§19.170-19.174 which appeared
in the March 7, 2003, issue of the Texas Register (28 TexReg
2001).




Texas Department of Agriculture
Effective date: March 10, 2003
For further information, please call: (512) 463-4075
♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES
PART 2. TEXAS HISTORICAL
COMMISSION
CHAPTER 12. TEXAS HISTORIC
COURTHOUSE PRESERVATION PROGRAM
13 TAC §12.9
The Texas Historical Commission has withdrawn from consid-
eration the proposed amendments to §12.9 which appeared in
the November 22, 2002, issue of the Texas Register (27 TexReg
10837).





Effective date: March 10, 2003
For further information, please call: (512) 463-6100
♦ ♦ ♦
WITHDRAWN RULES March 28, 2003 28 TexReg 2735
TITLE 1. ADMINISTRATION
PART 1. OFFICE OF THE GOVERNOR
CHAPTER 3. CRIMINAL JUSTICE DIVISION
The Office of the Governor adopts amendments to Subchapter B
§3.87; and Subchapter C §3.505, §3.719, and §3.1413, without
changes to the proposed text as published in the February 7,
2003, issue of the Texas Register (28 TexReg 1029).
The adopted amendments provide processes and procedures
relating to grants made through the Criminal Justice Division
and include, but are not limited to, program income, eligible ap-
plicants under the Victims of Crime Act Fund, district attorney
agreement under the Edward Byrne Memorial Fund, and grant
period under the Rural Domestic Violence and Child Victimiza-
tion Enforcement Program.
The adopted amendment to §3.87(e) adds language that was
previously contained in §3.719(a)(5) because this language re-
lates primarily to program income. The adopted amendment
also adds the words "accrued interest" to §3.87(e) because ac-
crued interest is a type of program income.
The adopted amendment to §3.505 conforms the list of eligible
applicant under the Victims of Crime Act Fund to the federal re-
quirements for this funding source.
The adopted amendment to §3.719(a)(4) allows a district attor-
ney who does not have a CJD-funded attorney: (1) to recover
some of the cost associated with handling civil forfeiture proceed-
ings; and (2) to develop standardized equitable sharing guide-
lines for funds, accrued interest, and property attributable to the
efforts of a task force that are similar to guidelines applied to
funds, accrued interest, and property attributable to the efforts
of other law enforcement agencies. In addition, the language in
§3.719(a)(5) is deleted and is added to §3.87(e) because this
language relates primarily to program income.
The adopted amendment to §3.1413 increases the length of the
grant period to 24 months for grants awarded under the Rural Do-
mestic Violence and Child Victimization Enforcement Program in
accordance with the federal requirements for this funding source.
No comments were received regarding the amendments.
SUBCHAPTER B. GENERAL GRANT
PROGRAM POLICIES
DIVISION 2. GRANT BUDGET
REQUIREMENTS
1 TAC §3.87
The amendments are adopted under the Texas Government
Code, Title 7, §772.006(a)(11), which provides the Office of the
Governor, Criminal Justice Division, the authority to adopt rules
and procedures as necessary.
The amendments implement the Texas Government Code, Ti-
tle 7, §772.066(a), which requires the Office of the Governor,
Criminal Justice Division, to advise and assist the governor in
developing policies, plans, programs, and proposed legislation
for improving the coordination, administration, and effectiveness
of the criminal justice system.
No other statutes, articles, or codes are affected by the amend-
ments.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Office of the Governor
Effective date: April 2, 2003
Proposal publication date: February 7, 2003
For further information, please call: (512) 463-1919
♦ ♦ ♦
SUBCHAPTER C. FUND-SPECIFIC GRANT
POLICIES
DIVISION 5. VICTIMS OF CRIME ACT FUND
1 TAC §3.505
The amendment of this rule is adopted under the Texas Govern-
ment Code, Title 7, §772.006(a)(11), which provides the Office
of the Governor, Criminal Justice Division, the authority to adopt
rules and procedures as necessary.
The amended rule implements the Texas Government Code, Ti-
tle 7, §772.066(a), which requires the Office of the Governor,
Criminal Justice Division, to advise and assist the governor in
developing policies, plans, programs, and proposed legislation
for improving the coordination, administration, and effectiveness
of the criminal justice system.
No other statutes, articles, or codes are affected by the amend-
ment of this rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 13, 2003.




Office of the Governor
Effective date: April 2, 2003
Proposal publication date: February 7, 2003
For further information, please call: (512) 463-1919
♦ ♦ ♦
DIVISION 7. EDWARD BYRNE MEMORIAL
FUND
1 TAC §3.719
The amendment of this rule is adopted under the Texas Govern-
ment Code, Title 7, §772.006(a)(11), which provides the Office
of the Governor, Criminal Justice Division, the authority to adopt
rules and procedures as necessary.
The amended rule implements the Texas Government Code, Ti-
tle 7, §772.066(a), which requires the Office of the Governor,
Criminal Justice Division, to advise and assist the governor in
developing policies, plans, programs, and proposed legislation
for improving the coordination, administration, and effectiveness
of the criminal justice system.
No other statutes, articles, or codes are affected by the amend-
ment of this rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Office of the Governor
Effective date: April 2, 2003
Proposal publication date: February 7, 2003
For further information, please call: (512) 463-1919
♦ ♦ ♦
DIVISION 14. RURAL DOMESTIC VIOLENCE
AND CHILD VICTIMIZATION ENFORCEMENT
PROGRAM
1 TAC §3.1413
The amendment of this rule is adopted under the Texas Govern-
ment Code, Title 7, §772.006(a)(11), which provides the Office
of the Governor, Criminal Justice Division, the authority to adopt
rules and procedures as necessary.
The amended rule implements the Texas Government Code, Ti-
tle 7, §772.066(a), which requires the Office of the Governor,
Criminal Justice Division, to advise and assist the governor in
developing policies, plans, programs, and proposed legislation
for improving the coordination, administration, and effectiveness
of the criminal justice system.
No other statutes, articles, or codes are affected by the amend-
ment of this rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Office of the Governor
Effective date: April 2, 2003
Proposal publication date: February 7, 2003
For further information, please call: (512) 463-1919
♦ ♦ ♦
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 354. MEDICAID HEALTH
SERVICES
SUBCHAPTER K. MEDICAID RECIPIENT
UTILIZATION REVIEW AND CONTROL
1 TAC §§354.2401, 354.2403, 354.2405, 354.2407
The Health and Human Services Commission (HHSC) adopts
the amendments to §§354.2401, 354.2403, 354.2405 and
354.2407. Section 354.2401 is adopted with changes to the
proposed text as published in the January 3, 2003, issue of
the Texas Register (28 TexReg 11). Section 354.2401(10)(A)
contained a clerical error during the proposal process and
therefore is adopted with changes. The sentence erroneously
contained the words "the" and "a". The word "the" has been
removed and the correct sentence reads as follows: "Lending
or altering a Medicaid card for the purpose of obtaining medical
benefits for which a person is not legitimately entitled;" Sections
354.2403, 354.2405 and 354.2407 are adopted without changes
and therefore, will not be republished.
Amendments to §§354.2401, 354.2403, 354.2405 and 354.2407
were necessary to enable the Limited Program to be more ef-
fective in the identification and limitation of recipients to a Pri-
mary Care provider and /or a Primary Care Pharmacy. Defini-
tions added to the adopted amendments to §354.2401 more ac-
curately describe the essential components of the Limited Pro-
gram.
Adopted amendments to §354.2403 include many improve-
ments to the Limited Program’s monitoring and review methods.
The amendments change the way the Limited Program identifies
recipients for the program and expands the type of medical
providers that a recipient can be limited to from physicians to
primary care providers. "Primary care provider" is inclusive of
many different providers as identified in the definition under
§345.2401. The Special Message is designed to help prevent
use of the Medicaid form by an unauthorized person(s). This
section also implements periodic evaluations for each recipient’s
limited status during the review period. This will help the Limited
Program ensure that the limited status is producing the desired
results of coordinated care.
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Adopted amendments to §354.2405 more clearly describe the
functional and operational elements of the Limited Program’s uti-
lization control methods to include recipient notification, the des-
ignated primary care provider and primary care pharmacy func-
tions. This section also implements longer limited status periods,
which increase in length, as the recipient requires additional pe-
riods of limitation. The periods increase from 36 months to 60
months to limitation for the duration of eligibility and subsequent
periods of eligibility. A recipient arrested, indicted or convicted
of fraud is placed in the Limited Program at the second highest
limited status period of 60 months.
Adopted amendments to §354.2407 clearly describe recipient
rights. Federal and state regulations require that recipients re-
ceive timely and adequate notice of the intent to limit. The re-
cipients are given a period of time to request a fair hearing. This
section also ensures reasonable access to Medicaid services
and benefits.
There were no comments received by HHSC concerning the pro-
posed rules.
The amendments are adopted under the Texas Government
Code, §531.033, which provides the commissioner of HHSC
with broad rulemaking authority; Human Resources §32.021
and the Texas Government Code §531.021(a), which provide
HHSC with the authority to administer the federal medical
assistance Title XIX Medicaid program in Texas.
§354.2401. Definitions.
The following words and terms, when used in the sections under this
subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Abuse--Practices that are not medically necessary and
consequently result in an unnecessary cost to the Medicaid program;
improper or excessive use or treatment.
(2) Conflicting--Incompatible, unsuitable for use together
because of undesirable chemical or physiological effects. For example,
the recipient may receive drugs and/or health care services which may
be inadvisable in the presence of certain medical conditions or which
conflict with the care ordered by another provider.
(3) Contraindicated--To indicate the inadvisability of a
medical treatment or procedure. The definition is similar to conflict-
ing.
(4) Designated Provider--A provider of medical services
enrolled, and in good standing with the Medicaid program to whom
the Medicaid recipient is assigned by the Limited Program. The des-
ignated provider may include primary care providers and primary care
pharmacies.
(5) Designated Provider Referral--Communication from
the designated provider to another enrolled Medicaid provider request-
ing certain services be provided to the recipient on Limited Status.
(6) Duplicative--To do over or again, without due justifica-
tion. The word duplicative applies to, but is not limited to, use of drugs
and health care services. For example, the recipient received health
care services from two or more providers for the same or similar con-
dition(s) in an overlapping time frame or the recipient received two or
more similarly acting drugs in an overlapping time frame, which may
result in a harmful drug interaction or an adverse reaction.
(7) Emergency medical condition--A medical condition
(including emergency labor and delivery) manifesting itself by acute
symptoms of sufficient severity (including severe pain), such that a
prudent layperson, who possesses an average knowledge of health and
medicine, could reasonably expect the absence of immediate medical
care could result in:
(A) placing the patient’s health in serious jeopardy;
(B) serious impairment to bodily functions;
(C) serious dysfunction of any bodily organ or part;
(D) serious disfigurement; or
(E) in the case of a pregnant woman, serious jeopardy
to the health of the fetus.
(8) Emergency services--Covered inpatient and outpatient
services that are furnished by a provider who is qualified to furnish such
services under a Medicaid provider agreement and are services which
are needed to evaluate or stabilize an emergency medical condition.
(9) Excessive Use or Overuse--Exceeding what is usual,
medically necessary or customary use of Medicaid services and bene-
fits. Also defined as, but not limited to:
(A) Receipt of treatments, drugs, medical supplies or
other Medicaid benefits from one or multiple providers of service in
an amount, duration, or scope in excess of which would reasonably be
expected to result in a medical or health benefit to the patient; or
(B) Use exceeding the standards and criteria for outpa-
tient prescription drug utilization listed in the compendia and peer re-
viewed medical literature and/or criteria and standards approved by the
Texas Medicaid Drug Utilization Review Board.
(10) Fraud--The intentional deception or misrepresentation
made by a person with the knowledge that it could result in an unautho-
rized or medically unnecessary benefit. Fraudulent activities include,
but are not limited to:
(A) Lending or altering a Medicaid card for the purpose
of obtaining medical benefits for which a person is not legitimately
entitled;
(B) Falsely representing medical coverage
(C) Using the Medicaid Identification card of another
and altering or duplicating of a Medicaid ID
(D) Furnishing incorrect eligibility or false information
to a vendor to obtain treatment
(E) Possessing blank or forged prescription pads
(F) Forging, duplicating or altering a prescription
(G) Knowingly assisting providers in rendering ser-
vices or defrauding the Medicaid program
(H) Selling or trading, or attempting to sell or trade,
drugs or supplies acquired through Medicaid.
(11) Limited Program--The Medicaid recipient must
access services and benefits through a designated provider. The
Medicaid recipient may be limited to a designated provider if, on
review, it is found the recipient received duplicative, excessive,
contraindicated, or conflicting health care services and/or drugs; or
if the review indicates abuse, misuse, or fraudulent actions related to
Medicaid benefits and services.
(12) Limited Status--The Medicaid recipient’s limitation to
a designated provider, either a primary care provider or primary care
pharmacy through the Limited Program. Recipients are limited for spe-
cific periods of time as outlined in §345.2405(c) of this title relating to
Limited Status Evaluation.
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(13) Misuse--To use incorrectly, misapply, or illegally use
Medicaid benefits or services. To seek or obtain medical services from
a number of like providers and in quantities that exceed the levels con-
sidered medically necessary by current medical practices, standards
and policies. For example, the medical services are not medically nec-
essary based on the recipient’s diagnosis and / or medical condition or
conditions that constitute an abuse of Medicaid benefits and services.
(14) Primary Care Pharmacy--Pharmacy vendor who
agreed to coordinate pharmacy services for recipients with limited
status. The pharmacy will ensure that all medications prescribed for
the limited recipient are not contraindicated, conflicting, duplicative
or excessive and that the client’s use does not represent abuse, misuse
or fraud.
(15) Primary Care Provider--Health care provider who has
agreed to oversee the healthcare benefits and services of the recipient.
The primary care provider will provide and/or direct all medically nec-
essary care and services for which the recipient is eligible. The primary
care provider can include, but is not limited to, a physician, physician
group, Advance Practice Nurse, outpatient clinic, Rural Health Clinic
(RHC), or Federally Qualified Health Center (FQHC). The designated
primary care provider must be enrolled in Texas Medicaid, not be on
payment review status, not be under administrative action, sanction, or
investigation for failure to comply with Medicaid rules or acceptable
Medicaid practices, and not be under sanction or certain administrative
status by the state licensing board.
(16) Recipient--Any individual who is deemed eligible to
receive Medicaid benefits and services under the Texas Medicaid Pro-
gram.
(17) Referrals--Complaint information supplied to the
Limited Program regarding recipient use of Medicaid benefits and
services. Sources can include, but are not limited to, providers, state
agencies, law enforcement officials or members of the general public.
Referrals may also be made to other state agencies and/or Medicaid
managed care plans.
(18) Services--Allowable and reimbursable medical bene-
fits and services under Title XIX Texas Medicaid Program.
(19) Special Message--A notice printed on the Medicaid
Identification form to alert medical providers that the recipient’s card
was used or reportedly as used by an unauthorized person or persons
or for an unauthorized purpose. This message is not considered a re-
striction and may be printed on the Medicaid Identification form with
or without the recipient being on limited status.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Health and Human Services Commission
Effective date: April 6, 2003
Proposal publication date: January 3, 2003
For further information, please call: (512) 424-6576
♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOPMENT
PART 6. OFFICE OF RURAL
COMMUNITY AFFAIRS
CHAPTER 257. EXECUTIVE COMMITTEE
FOR OFFICE OF RURAL COMMUNITY
AFFAIRS
SUBCHAPTER J. DESIGNATION OF A
HOSPITAL AS A RURAL HOSPITAL
10 TAC §257.703, §257.705
The Office of Rural Community Affairs adopts the amendments
to 10 TAC §257.703, concerning Definitions and §257.705, con-
cerning Designation Criteria with changes to the proposed text
as published in the December 27, 2002, issue of the Texas Reg-
ister (27 TexReg 12149).
The amendments to 10 TAC §257.703 and §257.705 are
adopted to simplify and standardize the rules for designation of
a hospital as rural.
No written comments were received regarding adoption of the
amendments.
The amendments are adopted pursuant to §487.052 of the Gov-
ernment Code, which provides the Office of Rural Community
Affairs with the authority to adopt rules to implement its statutory
responsibilities.
The amendments affect the Government Code, Chapter 487.
§257.703. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates oth-
erwise.
(1) Urban Hospital--A hospital located in a Metropolitan
Statistical Area (MSA) as determined by the Federal Office of Man-
agement and Budget.
(2) Rural Hospital--A hospital that is not located in
Metropolitan Statistical Area (MSA) as determined by the Federal
Office of Management and Budget or has been determined to meet the
criteria established in §257.705 of this title.
§257.705. Designation Criteria.
(a) The hospital being considered must meet both of the crite-
ria established in subsection (b) of this section.
(b) The hospital must be located in:
(1) a county with a population density of less than 225 per-
sons per square mile of land area; and
(2) a municipality of 10,000 persons or less.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 11, 2003.
TRD-200301674
Robt. J. "Sam" Tessen, MS
Executive Director
Office of Rural Community Affairs
Effective date: March 31, 2003
Proposal publication date: December 27, 2002
For further information, please call: (512) 936-6710
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♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES
PART 2. TEXAS HISTORICAL
COMMISSION
CHAPTER 12. TEXAS HISTORIC
COURTHOUSE PRESERVATION PROGRAM
13 TAC §12.5, §12.7
The Texas Historical Commission adopts amendments to §12.5
and §12.7, related to the Texas Historic Courthouse Preservation
Program without changes to the text as published in the Novem-
ber 22, 2002, issue of the Texas Register (27 TexReg 10837) and
will not be republished. Also in this issue of the Texas Register
the Texas Historical Commission is withdrawing §12.9.
These amendments are being adopted as a means of clarifica-
tion and strengthening requirements.
Comments on the proposed rule changes were received from the
Texas Conference of Urban Counties who commented on §12.9
(e) of the rules, that states "As a condition for a county to re-
ceive money under the courthouse fund, the commission must
require creation of a conservation easement on the property with
a minimum term of 50 years, and may require creation of other
appropriate covenants in favor of the state. The highest prefer-
ence will be given to counties agreeing to the above referenced
easements or covenants in perpetuity at the time of application."
The Texas Conference of Urban Counties is concerned that the
proposed mandatory easement period is too long.
These amendments are adopted under Texas Government
Code, §442.005 (q) which authorized the Texas Historical
Commission to promulgate rules to carry out the intent of this
chapter.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: March 30, 2003
Proposal publication date: November 22, 2002
For further information, please call: (512) 463-6100
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 9. LP-GAS SAFETY RULES
SUBCHAPTER A. GENERAL REQUIRE-
MENTS
16 TAC §9.3, §9.26
The Railroad Commission of Texas adopts amendments to §9.3
and §9.26, relating to LP-Gas Report Forms, and Insurance Re-
quirements, without changes to the versions published in the Oc-
tober 25, 2002, issue of the Texas Register (27 TexReg 9912).
Specifically, the Commission amends §9.3 to add two new forms:
LPG Form 28, Notice of Election to Self-Insure Per Rule 9.26,
and LPG Form 28A, Bank Declarations Regarding Irrevocable
Letter of Credit, and amends §9.26 to change the title of the rule
and to add new subsection (j) which specifies requirements for
self-insurance for LP-gas licensees or applicants for license.
Texas Natural Resources Code, §113.097, states the Commis-
sion may by rule allow a licensee to self-insure to meet the re-
quirements of §113.097(d) and (e) (relating to motor vehicle bod-
ily injury and property damage liability and general liability, re-
spectively). The Commission does not adopt amendments to
allow self-insurance for worker’s compensation, as permitted un-
der Texas Natural Resources Code, §113.097(f), because alter-
natives for that coverage are more widely available.
Recently it has become more difficult for LP-gas companies do-
ing business in Texas to obtain insurance. Several insurance
companies ceased offering coverage in the Texas LP-gas mar-
ket, and those insurance companies that continue to write poli-
cies have significantly increased their rates. Some LP-gas li-
censees have experienced rate increases exceeding 60% over
their current premiums. Historically, this business cycle has oc-
curred every six to seven years, relative to expansion and con-
traction in the financial markets. This year the financial markets
have been negatively affected from the events of 9-11 of last
year. Therefore the Commission has determined that it is in the
public interest to adopt rules governing self-insurance. Through
the LPG Form 28, the Commission will continue gathering infor-
mation about insurance coverage for LP-gas activities, such as
which carriers are dropping coverage and what facts are caus-
ing licensees to seek self-insurance, in order to evaluate the new
self-insurance provisions and adjust them as necessary.
Adopted new §9.26(j)(1) and (2) specify the requirements for a
licensee or applicant for license to self-insure for motor vehicle
bodily injury and property damage liability and general liability.
A licensee or applicant wishing to self-insure must file with the
Commission LPG Form 28 and a properly completed LPG Form
28A, to which should be attached any additional documentation
necessary to show that the bank issuing the irrevocable letter of
credit meets the requirements in subsection (j)(5)(E). Adopted
new subsection (j)(3) states that the irrevocable letter of credit
must be in an amount that is no less than the total of the mini-
mum insurance coverage amounts required by the Commission
(specified in the Table in §9.26(a)) for each coverage for which
the licensee or applicant seeks to self-insure. Adopted new para-
graph (4) states that the irrevocable letter of credit must be valid
until the expiration date shown on LPG Form 28, which may not
be sooner than six months from the earlier of either the expiration
date of the license or the effective date of insurance coverage.
Adopted new paragraph (5) states the requirements for a let-
ter of credit. Adopted new paragraph (5)(A) through (D) state
that the letter of credit must be irrevocable during its term; must
be payable to the Commission or the Commission’s designee in
part or in full upon notice of loss claim; must include a guaran-
tee from the bank that issues the letter of credit; and may not
apply to the licensing requirements for worker’s compensation
insurance, including employers liability insurance or alternative
accident/health insurance.
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Paragraph (5)(E) states the letter of credit must be issued by a
federally insured bank authorized to do business in the State of
Texas. Bank management is required to attest by sworn state-
ment that the institution is not subject to any outstanding writ-
ten enforcement action, agreement, order, capital directive, or
prompt corrective action directive issued by a state or federal
bank regulatory agency; the institution must be well capitalized
as defined in federal bank regulatory statutes with a total risk-
based capital ratio of 10% or greater, a Tier 1 risk-based capital
ratio of 6% or greater, and a leverage ratio of 5% or greater; the
institution must have received a "satisfactory" or better rating at
its most recent Community Reinvestment Act examination by a
federal bank regulatory agency; bank management must attest
that the full amount of the letter of credit, when added to other
indebtedness of the licensee or applicant for license to the bank,
is within the institution’s regulatory lending limit; and the issuing
bank must be in good standing with the State Comptroller’s Of-
fice regarding payment of franchise taxes and other obligations
to the State.
Paragraph (6) sets forth the notice that a self-insured LP-gas li-
censee must give in the event of an incident or accident involving
LP-gas activities.
The Commission received five comments on the proposed
amendments. The Texas Propane Gas Association (TPGA)
filed comments regarding three issues, but did not expressly
support or oppose the Commission’s proposal. Kenneth R.
Smith, an individual, also filed comments regarding the same
three issues raised by TPGA. Mr. Smith did not expressly
support or oppose the amendments. TPGA and Mr. Smith
expressed concern that if the proposed amendments did not
comply with regulations promulgated by the Department of Pub-
lic Safety (DPS) and the Texas Department of Transportation
(TxDOT), then the amendments would not benefit the LP-gas
industry. TPGA and Mr. Smith inquired as to whether TxDOT or
DPS had been included in the development of the amendments.
TPGA and Mr. Smith also expressed the concern that the
amendments cover the time frame during which claims against
licensees may be brought.
The Commission had concluded that the amendments do not
conflict with any regulations promulgated by TxDOT or DPS, but
in any case separately notified TxDOT and DPS of the proposed
amendments and solicited their opinions on the claimed conflict.
TxDOT filed comments stating that TxDOT sees no conflict be-
tween the proposed amendments to §9.26 and the TxDOT rules
at 43 Texas Administrative Code §§18.2 and 18.16. DPS filed
comments indicating that DPS sees no conflict between the pro-
posed amendments to §9.26 and DPS regulations, and that DPS
finds no conflict exists for DPS officers enforcing TxDOT regula-
tions as a result of the amendments. The Commission has eval-
uated the amendments to §9.26 for potential conflict and again
finds that the amendments do not conflict with Texas statutory
law, Texas common law, or regulations promulgated by other
state agencies.
The Commission disagrees with TPGA’s and Mr. Smith’s com-
ments that the amendments need to address the time frame dur-
ing which lawsuits may be brought against licensees. A licensee
is not prevented or prohibited by the amendments from obtain-
ing a letter of credit that includes coverage beyond expiration of
the licensee’s self-insured period. The Commission intends the
amendments to operate as a short-term, stop-gap measure that
will allow a licensee to remain in operation should that licensee
temporarily be unable to obtain insurance coverage.
The LP-Gas Advisory Committee at its October 10, 2002,
meeting commented on the amendments and recommended
that there be no 12- month limit on the time period for a licensee
to be self-insured. The advisory committee also recommended
that the Commission consider extending the time period for the
letter of credit to reflect the time during which a lawsuit may be
brought against a licensee. The advisory committee did not
expressly support or oppose the Commission’s proposal. The
Commission disagrees with the LP-Gas Advisory Committee’s
recommendations. As stated in response to the TPGA com-
ments, the Commission intends the proposed amendments to
operate as a short-term, stop-gap measure designed to allow
licensees to remain in operation should a licensee temporarily
be unable to obtain insurance coverage. The proposal is
not intended to and, in fact, cannot replace the insurance
requirements in 16 TAC §9.19 of this title (relating to Insurance
Requirements); rather the amendments will enable a licensee to
remain in operation while obtaining regular insurance coverage.
The amendments do not contain any limits on the expiration
date of the irrevocable letter of credit obtained by a licensee and
therefore a licensee is not prevented from obtaining a letter of
credit that does not expire prior to the period of time for which
a claim may be brought against the licensee for an accident or
occurrence during the self-insured period.
The amendments are adopted under the Texas Natural Re-
sources Code, §113.051, which authorizes the Commission
to adopt rules relating to any and all aspects or phases of
the LP-gas industry that will protect or tend to protect the
health, welfare, and safety of the general public, and §113.097,
which authorizes the Commission to adopt rules relating to
self-insurance for LP-gas licensees.
Texas Natural Resources Code, §113.051 and §113.097, are af-
fected by the adopted amendments.
Issued in Austin, Texas, on March 11, 2003.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Railroad Commission of Texas
Effective date: March 31, 2003
Proposal publication date: October 25, 2002
For further information, please call: (512) 475-1295
♦ ♦ ♦
PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION
CHAPTER 80. LICENSED COURT
INTERPRETERS
16 TAC §80.80, §80.100
The Texas Department of Licensing and Regulation ("Depart-
ment") adopt amendments to existing §80.80, regarding the fees
for licensed court interpreter written and oral examinations and
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new §80.100, regarding the code of ethics and professional re-
sponsibility for the Licensed Court Interpreter program as pub-
lished in the January 24, 2003, issue of the Texas Register (28
TexReg 640), without changes, and will not be republished.
The rule adoption increases the fees for oral and written exami-
nations and establishes a code of ethics for licensed court inter-
preters.
The amendments to the existing fee rule were necessary be-
cause the fee level for licensed court interpreter examinations
was inadequate to cover the cost of administering the examina-
tions. The new ethics rules are needed to guide and protect court
interpreters in the course of their duties and to set fundamental
ethical precepts for court interpreters to follow.
The Department drafted and distributed the proposed rules to
persons internal and external to the agency. No comments were
received regarding the proposed rules.
The amendment to §80.80 is adopted under Texas Government
Code, Chapter 57, §57.045 which authorizes the commission
to set license and examination fees for the licensed court
interpreter program and Texas Occupations Code, Chapter
51, §51.202(a) which requires the Department to set fees
in amounts reasonable and necessary to cover the costs of
administering programs or activities, including examinations.
The new §80.100 is adopted under Texas Government Code,
Chapter 57, §57.043(b) which authorizes the commissioner
to adopt rules relating to licensing under this subchapter and
Texas Occupations Code, Chapter 51, which authorizes the
Department to adopt rules as necessary to implement this
chapter and any other law establishing a program regulated by
the Department.
The statutory provisions affected by the adoption are those set
forth in Texas Government Code, Chapter 57 and Texas Occu-
pations Code, Chapter 51. No other statutes, articles, or codes
are affected by the adoption.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 12, 2003.
TRD-200301724
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: April 1, 2003
Proposal publication date: January 24, 2003
For further information, please call: (512) 463-7348
♦ ♦ ♦
TITLE 19. EDUCATION





DIVISION 1. GENERAL PROVISIONS
19 TAC §100.1015, §100.1017
The Texas Education Agency (TEA) adopts an amendment to
§100.1015 and new §100.1017, concerning open-enrollment
charter schools. Section 100.1015 specifies provisions relating
to applicants for an open-enrollment charter. The amendment
to §100.1015 was adopted without changes to the proposed
text as published in the September 20, 2002, issue of the
Texas Register (27 TexReg 8864) and will not be republished.
New §100.1017, regarding the applicability of existing rule and
statute to public senior college or university charter schools,
was adopted with changes to the proposed text as published in
the September 20, 2002, issue of the Texas Register.
House Bill (HB) 6, 77th Texas Legislature, 2001, allows the
State Board of Education to grant open-enrollment charters to
public senior colleges or universities under conditions different
from those of other open-enrollment charters. The adopted
amendment to 19 TAC §100.1015 and the adopted new 19 TAC
§100.1017 clarify the applicability of existing rule and statute to
this new category of open-enrollment charter schools.
In response to public comment, proposed new 19 TAC
§100.1017 was modified to provide that, to the extent that public
senior colleges and universities are already subject to state
laws or rules that are similar to the provisions in 19 TAC Chapter
100, Subchapter AA, such state laws or rules shall prevail and
these rules shall not apply. Language in §100.1017 was revised
to indicate that the following provisions of 19 TAC Chapter
100, Subchapter AA, do not apply to a public senior college
or university charter school: §100.1033(c)(6) and §100.1101,
relating to delegation of powers and duties; §100.1035, relating
to compliance records; §100.1073, relating to improvements
to real property; §§100.1111 - 100.1116, relating to nepo-
tism; §§100.1131 - 100.1135, relating to conflicts of interest;
§100.1203(a), relating to retention of government records; and
§100.1205, relating to procurement of professional services.
The following comments were received regarding adoption of the
amendment and new section.
§100.1015. Applicants for an Open-Enrollment Charter or Public
Senior College or University Charter.
No comments were received on the proposed amendment to this
section.
§100.1017. Application to Public Senior College or University
Charters.
Comment. The University of Texas System (UT System) made
the following series of comments relating to proposed new 19
TAC §100.1017:
The UT System commented that under proposed 19 TAC
§100.1017, the governance provisions in the Commissioner’s
Rules for Open Enrollment Charters would be applicable to Uni-
versity Charters. 19 TAC §100.1033 states that the governing
body of the charter holder may not delegate certain powers
and duties such as hearing or deciding employee grievances
and selecting, employing, and setting compensation for the
chief executive officer of the school. This rule conflicts with the
unique governance structure of a Texas public university system
such as the UT System.
The UT System is composed of multiple institutions and entities
as set forth in Texas Education Code (TEC), §65.02. The gov-
ernment of the UT System is vested in the Board of Regents.
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The Board of Regents is charged with providing for the adminis-
tration, organization, and names of institutions and entities in the
UT System in such a way as will achieve the maximum operating
efficiency of such institutions and entities. In accordance with its
authority as set forth in TEC, §65.031(c), the Board of Regents
has adopted Regents’ Rules and Regulations. Each of the com-
ponent institutions in the UT System is subject to the Rules and
Regulations.
The University of Texas at Austin (UT Austin) is an institution of
higher education. It is one of the institutions under the man-
agement of the UT System Board of Regents (TEC, §67.02).
The Board of Regents has vested the general authority and re-
sponsibility for the administration of UT Austin in the President of
UT Austin. The President’s authority and responsibilities include
the development and administration of plans and policies for the
program, organization, and operation of the institution; interpret-
ing policy to staff and interpreting the institution’s programs and
needs to the System Administration and to the public; recom-
mending appropriate operating budgets and supervising expen-
ditures under approved budgets; nominating all members of the
faculty and staff; developing and administering policies relating
to students; and preparing for appropriate approval the rules and
regulations for the governance of the institution.
Under established university policies, employee grievances, cit-
izen complaints and student complaints are resolved at the UT
System institution at which they arise. Further, the authority to
adopt policies regarding institution operations, after appropriate
UT System administration review, is vested in the President of
the UT System institution.
More specifically, the Board of Regents has delegated the over-
sight and supervision of a charter school to the President of the
operating institution, with a report to the Board each year, detail-
ing activities and performance of the charter school (Regents’
Rules and Regulations Part Two, Chapter I, Section 5). The pro-
posed Commissioner’s Rule would make applicable to University
charters 19 TAC §100.1033 which does not authorize such del-
egation by the Board of Regents to the UT institution.
Given the broad responsibilities of the Board as outlined by the
legislature for all the UT System institutions, the number of insti-
tutions under its direction, the time constraints of quarterly Board
meetings, as well as the many legislative checks on public insti-
tution accountability and the ultimate accountability of the institu-
tion’s president to the Board of Regents, The University of Texas
System requests consideration of a relaxation of the prohibitions
against delegation with respect to University Charters.
Agency Response. The agency agrees with the comment. The
proposed rule has been modified to provide that, to the extent
that public senior colleges and universities are already subject
to state laws or rules that are similar to the provisions in these
rules, such state laws or rules shall prevail and these rules shall
not apply.
Comment. The UT System commented further that many of
the rules for open-enrollment charters were adopted to address
open government and the accountability of non-profit charter
holders with respect to the use of state funds. A public university,
as a governmental entity of the State of Texas supported by state
funds, is subject to a host of laws and regulations related to main-
taining public records, conducting open meetings, ethics of gov-
ernment officials and the use of such funds. Thus, many of the
open-enrollment charter rules are duplicative and in some cases
have the potential to conflict with state laws applicable to public
universities and public university officers and employees. To the
extent that UT Austin, a public university, is subject to statutes
and laws for state entities regarding similar provisions, including
provisions on nepotism, ethics, and records retention under the
Texas Government Code, the law applicable to the state entity
should prevail with respect to the UT charter school operations.
The UT System requests consideration of rules to that effect.
Agency Response. The agency agrees with the comment. The
proposed rule has been modified to provide that, to the extent
that public senior colleges and universities are already subject
to state laws or rules that are similar to the provisions in these
rules, such state laws or rules shall prevail and these rules shall
not apply.
The amendment and new section are adopted under the Texas
Education Code (TEC), §12.153, added by HB 6, 77th Texas
Legislature, 2001, which authorizes the commissioner to adopt
rules to implement TEC, Chapter 12, Charters, Subchapter E,
College or University Charter School.
§100.1017. Application to Public Senior College or University Char-
ters.
(a) Except as expressly provided in the rules in this subchapter,
or where required by Texas Education Code (TEC), Chapter 12, Sub-
chapter E (College or University Charter School), a provision of the
rules in this subchapter applies to a public senior college or university
charter school as though the public senior college or university charter
school were granted a charter under TEC, Chapter 12, Subchapter D
(Open-Enrollment Charter School).
(b) The following provisions of this subchapter do not apply
to a public senior college or university charter school:
(1) §100.1033(c)(6) and §100.1101, relating to delegation
of powers and duties;
(2) §100.1035, relating to compliance records;
(3) §100.1073, relating to improvements to real property;
(4) §§100.1111 - 100.1116, relating to nepotism;
(5) §§100.1131 - 100.1135, relating to conflicts of interest;
(6) §100.1203(a), relating to retention of government
records; and
(7) §100.1205, relating to procurement of professional ser-
vices.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 12, 2003.
TRD-200301713
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Effective date: April 1, 2003
Proposal publication date: September 20, 2002
For further information, please call: (512) 463-9701
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 3. TEXAS YOUTH COMMISSION
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CHAPTER 85. ADMISSION AND
PLACEMENT
SUBCHAPTER B. PLACEMENT PLANNING
37 TAC §85.29
The Texas Youth Commission (TYC) adopts an amendment
to §85.29, concerning Program Completion and Movement
of Other than Sentenced Offenders, without changes to the
proposed text as published in the February 14, 2003 issue of
the Texas Register (28 TexReg 1366).
The justification for amending the section is the efficient process-
ing and timely release or transfer of eligible youth.
The amendment will clarify the criteria under which youth with
non-determinate sentences qualify for release or transfer to a
placement of less than high restriction.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code,
§61.075 Determination of Treatment, which provides the Texas
Youth Commission with the authority to determine release and
transition criteria which best serve the child’s welfare and pro-
tection of the public.
The adopted rule implements the Human Resource Code,
§61.034.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: April 6, 2003
Proposal publication date: February 14, 2003
For further information, please call: (512) 424-6014
♦ ♦ ♦
37 TAC §85.33
The Texas Youth Commission (TYC) adopts an amendment to
§85.33, concerning Program Completion and Movement of Sen-
tenced Offenders, without changes to the proposed text as pub-
lished in the February 14, 2003 issue of the Texas Register (28
TexReg 1367).
The justification for amending the section is the efficient process-
ing and timely release or transfer of eligible youth.
The amendment will clarify the criteria under which youth with
determinate sentences qualify for release or transfer to a place-
ment of less than high restriction.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code,
§61.075 Determination of Treatment, which provides the Texas
Youth Commission with the authority to determine release and
transition criteria which best serve the child’s welfare and pro-
tection of the public.
The adopted rule implements the Human Resource Code,
§61.034.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: April 6, 2003
Proposal publication date: February 14, 2003
For further information, please call: (512) 424-6014
♦ ♦ ♦
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Proposed Rule Reviews
Texas Commission on Environmental Quality
Title 30, Part 1
The Texas Commission on Environmental Quality (commission) files
this notice of intention to review and proposes the readoption of Chap-
ter 210, Use of Reclaimed Water, without changes. Any updates, con-
sistency issues, or other changes, if needed, will be addressed in a sep-
arate rulemaking.
This review of Chapter 210 is proposed in accordance with the require-
ments of Texas Government Code, §2001.039, which requires state
agencies to review and consider for readoption each of their rules ev-
ery four years. The review must include an assessment of whether the
reasons for the rules continue to exist.
CHAPTER SUMMARY
Chapter 210 provides for the use of reclaimed water. Subchapter A,
General Provisions, applies to the reclaimed water producer, provider,
and user. Subchapter B, General Requirements for the Production,
Conveyance, and Use of Reclaimed Water, establishes general require-
ments applicable to producers, providers, and users of reclaimed wa-
ter. This subchapter also establishes requirements and specifications
for transfer, storage, and irrigation using reclaimed water and design
criteria of reclaimed water systems. Additionally, this subchapter es-
tablishes requirements and specifications necessary to minimize dis-
charges of waste into or adjacent to waters in the state. Subchapter
C, Quality Criteria and Specific Uses for Reclaimed Water, applies to
the reclaimed water producer, the reclaimed water provider, and the
reclaimed water user. This subchapter sets the specific uses, the qual-
ity standards, as well as the monitoring, record keeping, and reporting
standards for reclaimed water. Subchapter D, Alternative and Pre-Ex-
isting Reclaimed Water Systems, contains provisions in the event a re-
claimed water provider or user proposes to design, construct, or operate
a reclaimed water system or to utilize reclaimed water in a manner other
than authorized in these rules. Subchapter E, Special Requirements for
Use of Industrial Reclaimed Water, establishes the applicable require-
ments for industrial reclaimed water use which may be used instead of
potable water or raw water.
PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST
The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 210 continue to exist. The rules in
this chapter are authorized under Texas Water Code, (TWC), §5.102,
which provides the commission the general powers to carry out duties
under the TWC; and §5.103, which provides the commission with the
authority to adopt any rules necessary to carry out the powers and du-
ties under the provisions of the TWC and other laws of this State. In
addition, TWC, §26.011 states that the commission shall administer
the provisions of this chapter and shall establish the level of quality to
be maintained in and shall control the quality of the water in the State.
Finally, TWC, §26.121 provides that no person may discharge sewage,
municipal waste, recreational waste, agricultural waste, or industrial
waste into or adjacent to any water in the state or commit any other act
or engage in any other activity which in itself or in conjunction with
any other discharge or activity causes, continues to cause, or will cause
pollution of any water in the state.
The rules in Chapter 210 are needed to continue to require reclaimed
water quality criteria and design and operational requirements for the
reuse of reclaimed water. The requirements will continue to encourage
and facilitate the reuse of treated domestic wastewater effluent from
municipal wastewater treatment facilities and treated industrial waste-
water effluent from industrial facilities for beneficial purposes. The
rules will continue to assist in the conservation of surface water and
groundwater, ensure the protection of public health, protect the quality
of surface water and groundwater, and help ensure an adequate supply
of water for present and future needs. These sections do not affect any
current requirements necessitating the need for a water right or amend-
ment, if applicable to a particular reclaimed water use or activity.
Chapter 210 will continue to establish criteria for the authorization of
reclaimed water activities. The sections will protect the health of per-
sons who might normally come into contact with reclaimed water; pro-
tect against adverse effects from reclaimed water should crops be irri-
gated with reclaimed water; and ensure that the conveyance, storage,
and use of reclaimed water will not cause adverse effects to surface
water, groundwater, and soil resources. This review will not modify,
in any way, the requirements for the producer, provider, and/or user to
hold the appropriate water rights relating to the use of state water.
PUBLIC COMMENT
This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039. The commission invites
public comment on this preliminary review of the rules in Chapter 210.
Comments may be submitted to Joyce Spencer, Office of Environmen-
tal Policy, Analysis, and Assessment, MC 205, P.O. Box 13087, Austin,
Texas 78711-3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 2003-004-210-WT. Comments must be
received in writing by 5:00 p.m., April 28, 2003. For further informa-
tion or questions concerning this proposal, please contact Clifton Wise,
Policy and Regulations Division, at (512) 239-2263.
TRD-200301777
RULE REVIEW March 28, 2003 28 TexReg 2747
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: March 17, 2003
♦ ♦ ♦
The Texas Commission on Environmental Quality (commission) files
this notice of intention to review and proposes the readoption of Chap-
ter 330, Municipal Solid Waste, without any changes. Any updates,
consistency issues, or other changes, if needed, will be addressed in a
separate rulemaking
This review of Chapter 330 is proposed in accordance with the require-
ments of Texas Government Code, §2001.039, which requires state
agencies to review and consider for readoption each of their rules ev-
ery four years. The review must include an assessment of whether the
reasons for the rules continue to exist.
CHAPTER SUMMARY
Chapter 330 implements state and federal statutory requirements and
federal regulatory requirements for the management of municipal solid
waste so as to provide for protection of human health and the environ-
ment.
PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST
The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 330 continue to exist. The rules are
primarily needed to implement provisions of Texas Health and Safety
Code (THSC), Chapter 361, Solid Waste Disposal Act. Chapter 330
provides necessary provisions to carry out the statutory mandates to
regulate municipal solid waste. The rules also implement provisions
of THSC, Chapter 341, Minimum Standards of Sanitation and Health
Protection Measures; THSC, Chapter 363, Municipal Solid Waste; and
THSC, Chapter 382, Clean Air Act. The rules are based on the afore-
mentioned statutes, the rulemaking power granted the commission un-
der Texas Water Code (TWC), Chapter 5, and the commission’s re-
sponsibilities for protecting water quality under TWC, Chapter 26.
PUBLIC COMMENT
This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039. The commission in-
vites public comment on this preliminary review of the rules in Chap-
ter Chapter 330. Comments may be submitted to Patricia Durón, Of-
fice of Environmental Policy, Analysis and Assessment, MC 205, P.O.
Box 13087, Austin, Texas 78711- 3087 or faxed to (512) 239-4808.
All comments should reference Rule Log Number 2003-010-330- WS.
Comments must be received in writing by 5:00 p.m., April 28, 2003.
For further information or questions concerning this proposal, please




Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: March 13, 2003
♦ ♦ ♦
Railroad Commission of Texas
Title 16, Part 1
The Railroad Commission of Texas ("Commission") files this notice
of intention to review §3.107, relating to Texas Experimental Research
and Recovery Activity (TERRA). As part of this review process but in
a separate proposal, the Commission has proposed the repeal of §3.107
because the statute authorizing this program Chapter 93 of the Texas
Natural Resources Code, no longer exists. This chapter was repealed
by Section 76, Senate Bill 310, 77th Legislature (2001).
Comments on the proposed review may be submitted to Rules
Coordinator, Office of General Counsel, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic mail to
rulescoordinator@rrc.state.tx.us. The Commission will accept com-
ments for 30 days after publication in the Texas Register and should
refer to Oil and Gas Docket No. 20- 0216753. For further information,
call Leslie Savage at (512) 463-7308. The status of Commission
rulemakings in progress is available at www.rrc.state.tx.us/rules/pro-
posed.html.




Railroad Commission of Texas
Filed: March 17, 2003
♦ ♦ ♦
State Securities Board
Title 7, Part 7
The State Securities Board (Agency), beginning March 2003, will re-
view and consider for readoption, revision, or repeal Chapters 113,
Registration of Securities; 114, Federal Covered Securities; 123, Ad-
ministrative Guidelines for Registration of Open-End Investment Com-
panies; 125, Minimum Disclosures in Church and Nonprofit Institution
Bond Issues; 135, Industrial Development Corporations and Authori-
ties; and 137, Administrative Guidelines for Regulation of Offers, in
accordance with Texas Government Code, Section 2001.039. The rules
to be reviewed are located in Title 7, Part 7, of the Texas Administrative
Code.
The assessment made by the Agency at this time indicates that the rea-
sons for readopting these chapters continue to exist.
The Agency’s Board will consider, among other things, whether the
reasons for adoption of these rules continue to exist and whether
amendments are needed. Any changes to the rules proposed by
the Agency’s Board after reviewing the rules and considering the
comments received in response to this notice will appear in the
"Rules Proposed" section of the Texas Register and will be adopted
in accordance with the requirements of the Administrative Procedure
Act, Texas Government Code Annotated, Chapter 2001. The comment
period will last for 30 days beginning with the publication of this
notice of intention to review.
Comments or questions regarding this notice of intention to review may
be submitted in writing, within 30 days following the publication of
this notice in the Texas Register, to David Weaver, General Counsel,
P.O. Box 13167, Austin, Texas 78711-3167, or sent by facsimile to Mr.
Weaver at (512) 305-8310. Comments will be reviewed and discussed
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♦ ♦ ♦
Texas Water Development Board
Title 31, Part 10
The Texas Water Development Board (the Board) files this notice of
intent to review 31 TAC, Part X, Chapter 359, Water Banking, in ac-
cordance with the Texas Government Code, §2001.039. The Board
finds that the reason for adopting the chapter continues to exist. The
Board concurrently proposes amendments to §359.2, Definitions, and
§359.14, Fees. The amendments will update a definition and change
the requirement for approval of the fee schedule from two years, to an
as needed basis.
As required by the Texas Government Code §2001.039, the Board will
accept comments and make a final assessment regarding whether the
reason for adopting each of the rules in 31 TAC Chapter 359 continues
to exist. The comment period will last 30 days beginning with the
publication of this notice of intent to review.
Comments or questions regarding this rule review may be submitted
to Suzanne Schwartz, General Counsel, Texas Water Development
Board, P.O. Box 13231, Austin, Texas, 78711-3231, by e-mail to




Texas Water Development Board
Filed: March 19, 2003
♦ ♦ ♦
Adopted Rule Review
Automobile Theft Prevention Authority
Title 43, Part 3
The Automobile Theft Prevention Authority (ATPA) has completed its
review of Chapter 57 relating to the ATPA, as published in the January
3, 2003, issue of the Texas Register (28 TexReg 371).
In accordance with the Administrative Procedure Act, Texas Govern-
ment Code §2001.039, the ATPA readopts Chapter 57 and finds that
the reasons for initially adopting this chapter continue to exist.
No comments were received on the §167 review requirement for Chap-




Automobile Theft Prevention Authority
Filed: March 13, 2003
♦ ♦ ♦
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Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by fed-
eral law, the public is given an opportunity to comment on the consis-
tency of proposed activities in the coastal zone undertaken or autho-
rized by federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and
506.41, the public comment period for these activities extends 30 days
from the date published on the Coastal Coordination Council web site.
Requests for federal consistency review were deemed administratively
complete for the following projects(s) during the period of March 7,
2003, through March 13, 2003. The public comment period for these
projects will close at 5:00 p.m. on April 18, 2003.
FEDERAL AGENCY ACTIONS:
Applicant: Davis Petroleum Corporation; Location: The project sites
are located in State Tracts (ST) 207 and 219 of Galveston Bay, Cham-
bers County. The project can be located on the U.S.G.S. quadrangle
map entitled: Bacliff, Texas. Approximate UTM Coordinates: Zone
15; ST 207 Easting: 313871.589; Northing: 3274959.606; ST 219
Easting: 313532.686; Northing: 3274620.215. Project Description:
The applicant proposes to install, operate, and maintain Well No. 1 in
ST 207 and Well No. 1 in ST 219, along with the equipment neces-
sary for oil and gas drilling, production, and transportation activities.
The applicant proposes to place approximately 2,667 cubic yards of
shell, gravel or crushed rock fill for the construction of each drill pad.
CCC Project No.: 03-0070-F1; Type of Application: U.S.A.C.E. per-
mit applications #22966 and 22967 are being evaluated under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of
the Clean Water Act (33 U.S.C.A. §125-1387). NOTE: The consis-
tency review for this project may be conducted by the Texas Railroad
Commission as part of its certification under §401 of the Clean Water
Act.
Applicant: Texas Department of Transportation; Location: The project
site is located in the Laguna Madre, adjacent to and under the Queen Is-
abella Causeway, east of Port Isabel, Cameron County. The project can
be located on the U.S.G.S. quadrangle map entitled: Port Isabel, Texas.
Approximate UTM Coordinates: Zone 14; Easting: 680200; Northing:
2885900. Project Description: The applicant proposes to discharge
approximately 2,008 cubic yards of concrete into drill shafts associ-
ated with the installation of a pier protection and fender system for the
Queen Isabella Causeway (Park Road 100), beginning approximately
190 feet west of the Gulf Intracoastal Waterway and continuing west for
approximately 480 feet. It is also proposed that approximately 1,366
cubic yards of concrete debris be left in place over a one-acre area and
cordoned off with the fender system. The concrete debris is a remnant
of the 15 September 2001 Queen Isabella Causeway collapse and the
applicant has indicated that its removal presents a risk to the integrity of
the bridge. The U.S. Coast Guard has indicated that they will require
a bridge permit amendment for the proposed pier protection system.
CCC Project No.: 03-0073-F1; Type of Application: U.S.A.C.E. per-
mit application #22504(01) is being evaluated under §10 of the Rivers
and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean
Water Act (33 U.S.C.A. §125-1387). NOTE: The consistency review
for this project may be conducted by the Texas Commission on Envi-
ronmental Quality as part of its certification under §401 of the Clean
Water Act.
Applicant: Odfjell Terminals L.P.; Location: The project site is located
in the Bayport Turning Basin at the Odfjell docks, in Seabrook, Harris
County. The project can be located on the U.S.G.S. quadrangle map
entitled: League City, Texas. Approximate UTM Coordinates: Zone
15; Easting: 304540; Northing: 3276950. Project Description: The
applicant proposes to amend Permit 20671(02) to include maintenance
dredging by water injection dredging (WID) or submersible dredge for
a part of their ship and barge docks. Accumulated sediments at the fa-
cility forces the applicant to short-load ships and barges, because prior
maintenance dredging has not been successful in removing material
close to their docks. The applicant proposes to temporarily place the
dredged material in the federally maintained Bayport Turning Basin
and coordinate this effort with federal maintenance dredging, such that
the material would be in place for a brief time period (approximately
3 to 4 weeks) until the federal contractor can mobilize to dredge the
Turning Basin with a large hydraulic dredge. Initial bathymetric sur-
veys around the ship and barge docks indicate a total volume of material
to be dredged of approximately 5,000 cubic yards. Additional surveys
would be conducted just prior to and immediately following the activ-
ity, if permitted, in order to establish the applicant’s responsibility to
pay for the use of placement area/reduction of capacity. Also, an ap-
plication from another applicant is in process for a similar request to
used WID or submersible dredge in the Bayport Turning Basin. CCC
Project No.: 03-0074-F1; Type of Application: U.S.A.C.E. permit ap-
plication #20671(03) is being evaluated under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water
Act (33 U.S.C.A. §125-1387). NOTE: The consistency review for this
project may be conducted by the Texas Commission on Environmental
Quality as part of its certification under §401 of the Clean Water Act.
Applicant: Craig Turner; Location: The project site is located in
Dickinson Bayou at 10,000 San Leon Drive, in Dickinson, Galveston
County. The project can be located on the U.S.G.S. quadrangle
map entitled: Texas City, Texas. Approximate UTM Coordinates:
Zone 15; Easting: 307969; Northing: 3259510. Project Description:
The applicant proposes to amend Permit #21907 to add a pier and
wooden walkway to an existing marina facility. The proposed pier will
measure 60 feet long by 10 feet wide, with a 300-square-foot T-head
at the terminal end of the structure. The pier will originate from an
existing bulkhead. The proposed wooden walkway will measure 100
feet long by 10 feet wide and will connect to a small island located
just offshore in the bayou. The proposed walkway will be constructed
over an existing shell road that has degraded and is currently under
water. There is no aquatic vegetation present under the proposed
walkway. No wetlands or vegetated shallows will be impacted by
either structure. Permit 21907 was issued on 11 May 2000 and autho-
rized the construction of a marina facility. The previously authorized
activity involved the connection of an existing lake to Dickinson
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Bayou via an access channel. In addition, the permit authorized the
installation of boat slips, bulkheads, and dredging. To date, the marina
has been constructed, and the applicant is not proposing changes to the
original design. CCC Project No.: 03-0075-F1; Type of Application:
U.S.A.C.E. permit application #21907(01) is being evaluated under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403).
Applicant: Clayton Custom Homes; Location: The project site is lo-
cated on the Laguna Madre on South Padre Island between North Tar-
pon Drive and South Tarpon Drive. The project can be located on the
U.S.G.S. quadrangle map entitled: Port Isabel, Texas. Approximate
UTM Coordinates: Zone 14; Easting: 683199; Northing: 2887471.
Project Description: The applicant proposes to maintenance dredge an
existing basin, extend the existing basin east into uplands, demolish
and remove existing pilings and a timber deck, encapsulate the existing
bulkhead, construct a new boardwalk/deck, fill non-functional slips,
and install new boat slips. The applicant proposes to dredge approxi-
mately 3,900 cubic yards of material from the existing basin to achieve
a depth of -6 feet Mean Low Tide. Dredging will be by mechanical
means and performed using land-based equipment. The dredged ma-
terial would be placed and contained on uplands behind the existing
bulkhead. The placement areas will be configured so that any excess
runoff will return to the marina basin. During dredging activities a
floating turbidity curtain will be placed across the entrance to the ma-
rina basin to reduce any sedimentation. The existing marine basin will
be extended approximately 60 feet to the east. This will provide water-
front for approximately four berths with movable boatlifts. Approxi-
mately 0.08 acres between the existing bulkhead and Tarpon Drive will
be excavated from uplands. The proposed bulkhead will be installed
approximately 5 feet in front of the existing asbestos-laden bulkhead
and will consist of either fiberglass or concrete. The area between the
bulkheads will be filled with sand and a concrete cap will extend over
both bulkheads, resulting in filling of approximately 0.10 acres of wa-
ters of the U.S. Approximately 402 square feet of the proposed fill area
is vegetated with seagrass. A continuous 5-foot-wide timber board-
walk/deck will be installed around the perimeter of the bulkhead. The
existing marine has four slips at right angles to the basin that have filled
to a shallow depth of less than -2 feet. The applicant proposes to fill
these slips with a suitable material consisting mostly of sand. The total
area to be filled is approximately 0.13 acres, of which 104 square feet
is vegetated with seagrass, and will require approximately 1,081 cubic
yards. Mechanical boatlifts will be installed along the timber decks in
front of the new sheet piling. The vertical supports for these lifts will be
pile-supported and will be installed flush along the face of the timber
deck. The approximate 0.05 acre of seagrass currently located within
the project area will be impacted by either dredging or fill operations.
A total of 0.24 acres will be filled for the project and 0.88 acres will be
dredged or excavated. The applicant has stated that there are oysters at-
tached to the existing bulkhead and cannot be removed. The bulkhead
is brittle and any attempt to free these oysters could impose a health
risk with regards to increased exposure to friable asbestos. However,
there are also oysters attached to the existing concrete pilings. Pilings
that have oysters attached to them will be removed and placed at the toe
of the bulkhead. CCC Project No.: 03-0079-F1; Type of Application:
U.S.A.C.E. permit application #22969 is being evaluated under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of
the Clean Water Act (33 U.S.C.A. §125-1387). NOTE: The consis-
tency review for this project may be conducted by the Texas Commis-
sion on Environmental Quality as part of its certification under §401 of
the Clean Water Act.
Applicant: LLOG Exploration Offshore, Inc.; Location: The proposed
project is a 6 5/8 inch outside diameter (O.D.) bulk gas/condensate
pipeline that will depart from Matagorda Island Block 632 L Texas
state waters M-101890 Well No.1 structure in a southwesterly direction
for approximately 7,052 feet in Texas state waters to the federal/state
line and continue in a southwesterly direction for 9, 044 feet in fed-
eral waters and terminate at our existing "A" Platform (OCS-G-14792)
in Matagorda Block 631. Project Description: The proposed project
is the installation of a 6 5/8 inch O.D. bulk gas/condensate right-of-
way (ROW) pipeline to be installed in and/or through Blocks 632 and
631 Matagorda Island Area, Gulf of Mexico. The proposed construc-
tion commencement date is April 1, 2003 with the time required to
lay the pipe being estimated at three days with overall completion of
project time estimated at 10 days. The service base for this project is in
Freeport, Texas. CCC Project No.: 03-0080-F1; Type of Application:
Pipeline ROW Application according to MMS Notice to Lessees No.
2002-G15 issued effective December 20, 2002 and in compliance with
15 CFR 930.
Applicant: TransTexas Gas Corporation; Location: The project site
is located in State Tract 332, Galveston Bay. The project can be lo-
cated on the U.S.G.S. quadrangle map entitled: Texas City, Texas. Ap-
proximate UTM Coordinates: Zone 15; Easting: 315747.164; Nor-
thing: 3260790.660. Project Description: The applicant proposes to
install, operate, and maintain a pipeline up to 8 inches in diameter from
proposed TransTexas Gas Corporation State Tract 332, Well Number
1 (permitted under 20643/02), approximately 2,950 feet to an exist-
ing production platform in ST 331, Galveston Bay, Galveston County.
CCC Project No.: 03-0082-F1; Type of Application: U.S.A.C.E. per-
mit application #20643(04)/022 is being evaluated under §10 of the
Rivers and Harbors Act of 1899 (33 U.S.C.A. §403). NOTE: The con-
sistency review for this project may be conducted by the Texas Railroad
Commission as part of its certification under §401 of the Clean Water
Act.
Applicant: National Energy Group, Inc.; Location: The project site is
located in the north end of Sabine Lake, in Orange County, Texas and
Cameron Parish, Louisiana. The project can be located on the U.S.G.S.
quadrangle map entitled: West of Greens Bayou, Louisiana-Texas. Ap-
proximate UTM Coordinates for the west terminus: Zone 15; Easting:
420452; Northing: 3312951. Approximate UTM Coordinates for the
east terminus: Zone 15; Easting: 423882; Northing: 3316296. Project
Description: A survey of oyster reefs and Rangia sp. clam beds has
been conducted and this revision is to shift a part of the pipeline to
avoid an existing oyster bed. This revision results in lengthening the
proposed pipeline by 17 feet. All other aspects of the project remain
unchanged from the Public Notice published on December 31, 2002.
The applicant proposes to install, operate, and maintain 16,050 feet of
6-inch diameter pipeline for oil and gas production and transportation
activities to produce the State Tract 8 No. 1 Well. The pipeline will
be jetted in place a minimum of 3 feet below the mudline. The pro-
posed pipeline will temporarily affect 1.84 acres of lake bottom (0.88
acres within Texas and 0.96 acres within Louisiana). CCC Project
No.: 03-0084-F1; Type of Application: U.S.A.C.E. permit application
#22930 (revised) is being evaluated under §10 of the Rivers and Har-
bors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water
Act (33 U.S.C.A. §125-1387). NOTE: The consistency review for this
project may be conducted by the Texas Railroad Commission as part
of its certification under §401 of the Clean Water Act.
Applicant: LBC Houston, L.P.; Location: The project site is located
in the Bayport Turning Basin, at the LBC ship and barge docks, in
Seabrook, Harris County. The project can be located on the U.S.G.S.
quadrangle map entitled: League City, Texas. Approximate UTM Co-
ordinates: Zone 15; Easting: 304022; Northing: 3276915. Project
Description: The applicant proposes to amend Permit #20679(03) to
include maintenance dredging by water injection dredging (WID) or
submersible dredge for their ship and barge docks. Accumulated sedi-
ments at the facility forces the applicant to short-load ships and barges
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because prior maintenance dredging has not been successful in remov-
ing material close to their docks. The applicant proposes to temporarily
place the dredged material in the federally maintained Bayport Turn-
ing Basin and coordinate this effort with federal maintenance dredging,
such that the material would be in place for a brief time (approximately
3 to 4 weeks) until the federal contractor can mobilize to dredge the
Turning Basin with a large hydraulic dredge. Initial bathymetric sur-
veys around the ship and barge docks indicate a total volume of ma-
terial to be dredged of approximately 23,000 cubic yards. Additional
surveys would be conducted just prior to and immediately following
the activity, if permitted, in order to establish the applicant’s responsi-
bility to pay for the use of placement area/reduction of capacity. Also,
an application from another applicant is in process for similar request
to use WID or submersible dredge in the Bayport Turning Basin. CCC
Project No.: 03-0085-F1; Type of Application: U.S.A.C.E. permit ap-
plication #20679(04) is being evaluated under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water
Act (33 U.S.C.A. §125-1387). NOTE: The consistency review for this
project may be conducted by the Texas Commission on Environmental
Quality as part of its certification under §401 of the Clean Water Act.
Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.
Further information on the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, P.O. Box 12873, Austin, Texas 78711-2873, or diane.gar-
cia@glo.state.tx.us. Comments should be sent to Ms. Garcia at the
above address or by fax at 512/475-0680.
TRD-200301820
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: March 19, 2003
♦ ♦ ♦
Comptroller of Public Accounts
Notice of Award
Pursuant to Chapter 2254, Chapter B, and Sections 403.011 and
403.020 Texas Government Code, the Comptroller of Public Accounts
(Comptroller) announces this notice of consulting contract award.
The notice of request for proposals (RFP #152a) was published in the
January 24, 2003, issue of the Texas Register (28 TexReg 781).
The consultant will assist Comptroller in conducting a management
and performance review of the Hays Consolidated Independent School
District.
The contract was awarded to WCL Enterprises, P. O. Box 941328,
Houston, Texas 77094. The total amount of this contract is not to ex-
ceed $124,995.00.
The term of the contract is March 14, 2003 through August 31, 2003.
The final report is due on or before June 23, 2003.
TRD-200301792
William Clay Harris
Assistant General Counsel, Contracts
Comptroller of Public Accounts
Filed: March 18, 2003
♦ ♦ ♦
Notice of Award
Pursuant to Sections 403.011, 2155.001, and 2156.121, Texas Govern-
ment Code and Chapter 54, Subchapter F, Sections 54.602, 54.611 -
54.618, and 54.636, Texas Education Code, the Comptroller of Public
Accounts (Comptroller) announces this notice of contract award.
The original notice of request for proposals (RFP #149b) was pub-
lished in the November 1, 2002 issue of the Texas Register, (27 TexReg
10469).
The contractor will assist the Comptroller by providing domestic large
capitalization core value equity investment management services to the
Texas Prepaid Higher Education Tuition Board.
The contract is awarded to Westwood Management Corp., 300 Cres-
cent Court, Suite 1300, Dallas, Texas 75201. The total amount of the
contract is based on the volume of funds invested. The annual fees to
be paid for the first fiscal year of the contract are estimated at $120,000.
The contract was executed on March 19, 2003. The term of the con-




Assistant General Counsel, Contracts
Comptroller of Public Accounts
Filed: March 19, 2003
♦ ♦ ♦
Notice of Request for Proposals
Pursuant to Chapter 2254, Subchapter B, and Chapter 403, Section
403.028, Texas Government Code, the Comptroller of Public Accounts
(Comptroller) announces the issuance of a Request for Proposals (RFP
#155a) for a qualified, independent auditor consultant to provide con-
sulting services to Comptroller in conducting a Health Care Claims
Study (Study) of the state employees’ Medicaid Managed Care Pro-
gram. Comptroller issues this Request for Proposals (RFP) to solicit
proposals for premium payment reviews of state contracted Medicaid
managed care plans as described in this RFP and any contract(s), if any,
resulting from it. Comptroller reserves the right, in its sole discretion,
to award one or more contracts for the services requested by this RFP.
The successful respondent(s) will be expected to begin performance of
the contract or contracts, if any, on or about May 1, 2003.
Contact: Parties interested in submitting a proposal should contact Clay
Harris, Assistant General Counsel, Contracts, Comptroller of Public
Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78774, tele-
phone number: (512) 305-8673, to obtain a copy of the RFP. Comp-
troller will mail copies of the RFP only to those specifically requesting
a copy. The RFP was made available for pick-up at the above-refer-
enced address on Friday, March 28, 2003, between 2 p.m. and 5 p.m.,
Central Zone Time (CZT), and during normal business hours there-
after. Comptroller also made the complete RFP available electroni-
cally on the Texas Marketplace at: http://esbd.tbpc.state.tx.us after 2
p.m. (CZT) on Friday, March 28, 2003.
Mandatory Letters of Intent and Questions: All Mandatory Letters of
Intent and questions regarding the RFP must be sent via facsimile to Mr.
Harris at: (512) 475-0973, not later than 2:00 p.m. (CZT), on Tuesday,
April 15, 2003. Official responses to questions received by the forego-
ing deadline will be posted electronically on the Texas Marketplace no
later than April 18, 2003, or as soon thereafter as practical. Mandatory
Letters of Intent received after the 2:00 p.m., April 15th deadline will
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not be considered. Respondents shall be solely responsible for con-
firming the timely receipt of Mandatory Letters of Intent to propose.
Closing Date: Proposals must be received in Assistant General Coun-
sel’s Office at the address specified above (ROOM G-24) no later than 2
p.m. (CZT), on Friday, April 25, 2003. Proposals will not be accepted
from respondents that do not submit Mandatory Letters of Intent by the
April 15, 2003, deadline. Respondents shall be solely responsible for
confirming the timely receipt of proposals.
Evaluation and Award: All proposals will be subject to evaluation by a
committee based on the evaluation criteria and procedures set forth in
the RFP. Comptroller will make the final decision regarding the award
of a contract or contracts. Comptroller reserves the right to award one
or more contracts under this RFP. Comptroller reserves the right to ac-
cept or reject any or all proposals submitted. Comptroller is under no
legal or other obligation to execute any contracts on the basis of this
notice or the distribution of any RFP. Comptroller shall not pay for any
costs incurred by any entity in responding to this Notice or the RFP.
The anticipated schedule of events is as follows: Issuance of RFP -
March 28, 2003, 2 p.m. CZT; All Mandatory Letters of Intent and
Questions Due - April 15, 2003, 2 p.m. CZT; Official Responses to
Questions Posted - April 18, 2003, or as soon thereafter as practical;
Proposals Due - April 25, 2003, 2 p.m. CZT; Contract Execution - May
1, 2003, or as soon thereafter as practical; Commencement of Project
Activities - May 1, 2003.
TRD-200301816
William Clay Harris
Assistant General Counsel, Contracts
Comptroller of Public Accounts
Filed: March 19, 2003
♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
303.003, 303.009, and 304.003, Tex. Fin. Code.
The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 03/24/03- 03/30/03 is 18% for Consumer 1/Agricul-
tural/Commercial 2/credit thru $250,000.
The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 03/24/03- 03/30/03 is 18% for Commercial over
$250,000.
The judgment ceiling as prescribed by Sec. 304.003 for the period
of 04/01/03- 04/30/03 is 10% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.
The judgment ceiling as prescribed by Sec. 304.003 for the period of
04/01/03- 04/30/03 is 10% for Commercial over $250,000.
1 Credit for personal, family or household use.




Office of Consumer Credit Commissioner
Filed: March 19, 2003
♦ ♦ ♦
Credit Union Department
Application for a Merger or Consolidation
Notice is given that the following application has been filed with the
Credit Union Department and is under consideration:
An application was received from SAHA Credit Union (San Antonio)
seeking approval to merge with Southside Credit Union (San Antonio)
with the latter being the surviving credit union.
Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www.tcud.state.tx.us/applications.html.
Any written comments must provide all information that the interested
party wishes the Department to consider in evaluating the application.
All information received will be weighed during consideration of the
merits of an application. Comments or a request for a meeting should
be addressed to the Texas Credit Union Department, 914 East Anderson





Filed: March 19, 2003
♦ ♦ ♦
Applications to Expand Field of Membership
Notice is given that the following applications have been filed with the
Credit Union Department and are under consideration:
An application was received from MemberSource Credit Union, Hous-
ton, Texas to expand its field of membership. The proposal would per-
mit employees of Fred Haas Toyota World, Inc., who work in or are
paid or supervised from Spring, Texas, to be eligible for membership
in the credit union.
An application was received from First Community Credit Union, Port-
land, Texas, to expand its field of membership. The proposal would
remove the exclusionary language protecting the field of membership
of certain credit unions having offices within Nueces County.
Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www.tcud.state.tx.us/applications.html.
Any written comments must provide all information that the interested
party wishes the Department to consider in evaluating the application.
All information received will be weighed during consideration of the
merits of an application. Comments or a request for a meeting should
be addressed to the Texas Credit Union Department, 914 East Anderson





Filed: March 19, 2003
♦ ♦ ♦
Notice of Final Action Taken
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In accordance with the provisions of 7 TAC §91.103, the Credit Union
Department provides notice of the final action taken on the following
application(s):
Application(s) to Expand Field of Membership - Approved
EDS Credit Union, Plano, Texas (2 Applications) - See Texas Register
issue dated January 31, 2003.
Texas Dow Employees Credit Union, Lake Jackson, Texas - See Texas
Register issue dated January 31, 2003.
Texas Bay Credit Union, Pasadena, Texas - See Texas Register issue





Filed: March 19, 2003
♦ ♦ ♦
Standard Credit Union Bylaws
Application(s) to Amend Articles of Incorporation.
Notice is given that the following application has been filed with the
Credit Union Department and is under consideration:
An application for a name change was received for Brownsville Teach-
ers Credit Union, Brownsville, Texas. The credit union is proposing to
change its name to 1st Financial Community Credit Union.
Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www.tcud.state.tx.us/applications.html.
Any written comments must provide all information that the interested
party wishes the Department to consider in evaluating the application.
All information received will be weighed during consideration of the
merits of an application. Comments or a request for a meeting should
be addressed to the Texas Credit Union Department, 914 East Anderson





Filed: March 19, 2003
♦ ♦ ♦
Deep East Texas Local Workforce Development
Board
Request for Proposals
The Deep East Texas Workforce Development Board is seeking pro-
posals from qualified organizations to provide the operation and man-
agement of child care services to eligible individuals through federal,
state, and local funds.
The Deep East Texas Local Workforce Development Board plans,
oversees and evaluates employment and training services to Angelina,
Jasper, Newton, Nacogdoches, Houston, Trinity, Shelby, Polk, San
Augustine, San Jacinto, Sabine and Tyler Counties.
RFP release date: Friday, March 14, 2003
Bidder’s Conference: 9:00 a.m., March 31, 2003 in the Board Meet-
ing Room at 1316 S. John Redditt, Suite C, Lufkin, Texas. Technical
assistance will be limited to information at the Bidder’s Conference.
Deadline for submission of proposals: 12:00 Noon, May 9, 2003
Requests for copies of the RFP can be made to:
Chris Gaston, Procurement/Contract Manager
Deep East Texas Local Workforce Development Board, Inc.
1318 S. John Redditt Drive, Suite C
Lufkin, Texas 75904





Deep East Texas Local Workforce Development Board
Filed: March 13, 2003
♦ ♦ ♦
Interagency Council on Early Childhood Inter-
vention
DRS Rate Hearing Notice
The Texas Health and Human Services Commission (HHSC) and the
Texas Interagency Council on Early Childhood Intervention (ECI) will
conduct a joint public hearing to receive public comment on a proposed
payment rate for ECI Developmental Rehabilitation Services. The joint
hearing will be held in compliance with 1 T.A.C. §355.105(g), which
requires public hearings on proposed payment rates for medical assis-
tance programs. HHSC has determined that the effect of the proposed
payment rate will be an increase in federal funds that will reduce the
need for general revenue to be used to provide these services. This
action is consistent with the Legislative requirement that HHSC maxi-
mize federal funds to which the state may be entitled.
The public hearing will be held on April 4, 2003, at 9:00 AM, Cen-
tral Time, in Room 1430 at the Brown-Heatly Building, at 4900 North
Lamar, Austin, Texas.
Written comments regarding the payment rate set by the Texas Health
and Human Services Commission may be submitted in lieu of testi-
mony until 5:00 PM the day of the hearing. Written comments may
be delivered by U.S. mail or express delivery to the attention of Glenn
Hart, Texas Interagency Council on Early Childhood Intervention,
4900 North Lamar Boulevard, Austin, Texas 78751-2399. Hand deliv-
eries will be accepted at 4900 North Lamar Boulevard, Second Floor,
Austin, Texas 78751-2399. Alternatively, written comments may be
delivered via facsimile to Mr. Hart at (512) 424-6765. Interested
parties may request a briefing package with information concerning
the proposed payment rate mailed to them, or they may pick up a
briefing package on or after March 21, 2003 by contacting Glenn Hart,
Texas Interagency Council on Early Childhood Intervention, 4900
North Lamar Boulevard, Austin, Texas 78751-2399, (512) 424-6830,
Fax: (512) 424-6765, or e-mail at glenn.hart@eci.state.tx.us.
Persons with disabilities who wish to attend the hearing and require
auxiliary aids or services should contact Glenn Hart, Texas Interagency
Council on Early Childhood Intervention, 4900 North Lamar Boule-
vard, Austin, Texas 78751-2399, at (512) 424-6830, Fax: (512) 424-
6765, or e-mail at glenn.hart@eci.state.tx.us., by March 28, 2003, so
that appropriate arrangements can be made.




Interagency Council on Early Childhood Intervention
Filed: March 19, 2003
♦ ♦ ♦
East Texas Council of Governments
Request for Proposals for Operation and Management of Youth
Stand Alone Projects.
This Request for Proposals to interested vendors is filed under the pro-
visions of Government Code 2254.
The East Texas Workforce Development Board is responsible for over-
sight of state and federally funded training, employment, and childcare
services in a fourteen county area including Longview-Marshall and
Tyler. Fulfilling administrative duties for this Board, the East Texas
Council of Governments (ETCOG) is soliciting proposals for the man-
agement and operation of Youth Stand Alone Projects funded with
Workforce Investment Act (WIA) funds.
Stand Alone Projects are independently operated, year-round programs
that provide WIA allowable services to youth ages 14 through 21. We
are requesting proposals for projects that will help economically disad-
vantaged youth achieve academic and employment success. The pro-
posed projects must provide one or more allowed services and must in-
corporate services into program design as required by the Workforce In-
vestment Act. These services include: Tutoring, Study Skills Training,
and Instruction; Alternative Secondary School Services; Work Experi-
ence including paid, unpaid, internships, and job shadowing; Occupa-
tional Skills Training; Leadership Development Opportunities; Adult
Mentoring; Comprehensive Guidance and Counseling.
There is a total of $250,000 available under this RFP. However, indi-
vidual proposals may not exceed $100,000. Of the $250,000, only 30%
or $75,000 can be allocated to In-School youth. The RFP will be avail-
able no earlier than Tuesday, March 18, 2003. The deadline for receipt
of proposals is 5:00 p.m. CDT on Tuesday, April 29, 2003.
Organizations wanting to receive a Request For Proposals (RFP) pack-
age should inquire by letter or fax to East Texas Council of Govern-
ments, 3800 Stone Road, Kilgore, Texas 75662, Attn: Gary Allen. The
fax number for ETCOG is (903) 983-1440. Questions regarding the




East Texas Council of Governments
Filed: March 18, 2003
♦ ♦ ♦
Texas Education Agency
Notice of Cancellation of Request for Proposals Concerning
National Comparative Data Study for Texas Assessment
Program
The Texas Education Agency (TEA) published Request for Proposals
(RFP) #701-03-008 for providing national comparative data on student
performance in the same subject areas and grade levels covered by the
Texas Assessment of Knowledge and Skills (TAKS) tests for the Texas
Assessment Program in the March 14, 2003, issue of the Texas Register
(28 TexReg 2385). The TEA hereby gives notice of the cancellation of
RFP #701-03-008.
Further Information. For further information, contact Mark McAfee,
Student Assessment Division, Texas Education Agency, (512) 463-
9536.
TRD-200301815
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Filed: March 19, 2003
♦ ♦ ♦
Education Service Center, Region XIV
Request for Proposals Concerning Title IV Community Service
Grants
Filing Authority. This Request for Proposals (RFP) is authorized under
the No Child Left Behind Act of 2002 (CFDA #84.184), Title IV, Part
A, Subpart 2, Section 4126.
Eligible Proposers. Region 14 Education Service Center (ESC) is re-
questing proposals from Local Education Agencies (LEAs) that serve
suspended and/or expelled students in Disciplinary Alternative Educa-
tion Programs (DAEPs) established by §37.008 of the Texas Education
Code (TEC); from county juvenile boards that oversee Juvenile Jus-
tice AEPs (JJAEPs) established by TEC §37.011; and from nonprofit,
for-profit, educational, judicial, and faith-based organizations that pro-
pose to operate programs for expelled students only in those counties
that do not operate JJAEPs authorized by TEC §37.011. All proposers
must provide opportunities for equitable participation of private school
children and teachers in the design and implementation of the proposal.
Description. Contractual activities are for pilot and model initiatives
to engage students who have been suspended or expelled per the provi-
sions of TEC Chapter 37 (excluding in-school suspension programs) in
community service activities that help the students practice skills and
behaviors they need to transition back to their regular classrooms and
be productive citizens. These "service-learning" activities must com-
bine meaningful community service with thoughtful learning objec-
tives to support academic goals, meet real community needs, and help
reduce suspension and expulsion rates. The focus of the service is not
punitive but rather rehabilitative and educational. Region 14 ESC will
issue contracts to eligible applicants to: (1) engage students who are
suspended and/or expelled in community service activities as a struc-
tured element of an instructional program; (2) focus service activities
to address key district and/or campus goals such as reduced recidivism
(i.e., lower suspension, expulsion, and arrest rates), improved atten-
dance and behavior, enhanced personal responsibility and civic-mind-
edness, and strengthened job skills; (3) use service as a strategy to meet
real community needs; (4) focus service activities to help students prac-
tice skills and behaviors they will need to be successful in the regular
classroom; (5) develop meaningful partnerships with organizations and
individuals (including parents and family members, as appropriate) to
implement the project successfully and sustain service-learning as a
regular instructional practice; (6) collect information about successful
or model efforts for the purpose of project replication, adoption, and
adaptation; and (7) ensure participation in all required trainings and
meetings by at least two individuals who are responsible for the imple-
mentation of the program.
Contractors must meet the following evaluation requirements for the
proposed program: (a) Collect and report individual attendance data
for student participants; (Data will be collected separately for over-
all time in the facility as well as time spent actively participating in
service-learning activities.); (b) collect and report data equivalent to
PEIMS 425 records (These data may be reported using existing records
maintained by the district. Statewide program evaluators will work
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with JJAEPs to collect and report these data.); (c) collect and report in-
dividual grades and credits earned by participating students; (d) collect
and report individual and aggregate data from pre- and post Kaufman
Tests of Educational Achievement and Risk and Resiliency surveys by
participating JJAEP students as applicable (JJAEPs only); (e) evaluate
their programs in accordance with the evaluation activities described in
the Contractor’s Proposal; and (f) participate in site visits of the project
and other evaluation activities as requested by the Texas Center for Ser-
vice-Learning (TCSL) of Region 14 ESC and the program evaluators.
TCSL understands that each program is unique and that all evaluation
components may not be applicable. Each contractor is, however, ex-
pected to work with TCSL and evaluation staff to provide sufficient
data to evaluate the overall project.
Dates of Project. All services and activities related to this proposal will
be conducted within specified dates. The starting date will be no earlier
than September 1, 2003, with an ending date of no later than August
31, 2004.
Project Amount. A range of contracts will be awarded, to a maxi-
mum of $80,000, to allow for a variety of models in small, medium,
and large districts. Most contracts will be under $40,000. Larger con-
tracts are required to involve more students, have more significant con-
tributions, and have strong ties with district goals and policies. A
total of $1,600,000 is available for project contracts. Continuation
funding through June 30, 2005, will be based on satisfactory progress
of first-year objectives and activities and on general budget approval
by the U.S. Department of Education (USDOE), the Texas Education
Agency, and Region 14 ESC. This project is funded 100% from US-
DOE federal funds.
Selection Criteria. Proposals will be selected based on the ability of
each proposer to carry out all requirements contained in the RFP. Re-
gion 14 ESC will base its selection on, among other things, the demon-
strated competence and qualifications of the proposer. Special consid-
eration will be given to ensure geographic and organizational diver-
sity among proposers. Region 14 ESC reserves the right to select from
the highest ranking proposals those that address all requirements in the
RFP.
Region 14 ESC is not obligated to execute a resulting contract, provide
funds, or endorse any proposal submitted in response to this RFP. This
RFP does not commit Region 14 ESC to pay any costs incurred before a
contract is executed. The issuance of this RFP does not obligate Region
14 ESC to award a contract or pay any costs incurred in preparing a
response.
Requesting the Proposal. A complete copy of the RFP may be obtained
by writing the Texas Center for Service-Learning, 2538 S. Congress
Avenue, Suite 300, Austin, Texas 78704; by calling 1-877-441-1147
or (512) 441-1147; or by downloading the application from the Texas
Center website at www.txcsl.org.
Further Information. For clarifying information about the RFP, contact
program staff members Wanda Holland (wholland@esc14.net) or Su-
san Sneller (ssneller@esc14.net) at the Texas Center for Service-Learn-
ing at 1-877-441-1147 or (512) 441-1147. Technical assistance will
also be provided through TETN teleconferences on Wednesday, April
9, from 12:15 to 1:45 p.m. and on Wednesday, April 16, from 9:00 to
10:30 a.m. Advance registration is required for both teleconferences
by faxing the TETN registration form available for downloading from
www.esc14.net/tcsl to 512-441-1181 no later than one day prior to the
date of the TETN.
Deadline for Receipt of Proposals. Proposals must be received by mail
or delivery service at the Texas Center for Service-Learning by 5:00
p.m. (Central Standard Time), Friday, May 9, 2003, to be considered.




Education Service Center, Region XIV
Filed: March 19, 2003
♦ ♦ ♦
Employees Retirement System of Texas
Consultant Contract Award
This award for consulting services is being filed not later than the 20th
day after the date of entering into a consulting contract pursuant to
the provisions of the Texas Government Code Ann. 2254.030. The
consultant will assist ERS in achieving compliance with the federal
Health Insurance Portability and Accountability Act. Services to be
performed by contractor are necessary to the performance of the ERS
Board of Trustees’ fiduciary duties as contemplated by Tex. Gov’t
Code 2254.024(a)(6). The contractor is Boon-Chapman Benefit Ad-
ministrators, Inc., 7600 Chevy Chase Dr., Austin, Texas 78752. The
total cost for the contract shall not exceed $45,500.00, and the term of




Employees Retirement System of Texas
Filed: March 12, 2003
♦ ♦ ♦
Texas Commission on Environmental Quality
Enforcement Orders
An agreed order was entered regarding Hadeel Corporation dba H & H
Food Mart Texaco, Docket No. 2002-0047-PST-E on March 17, 2003
assessing $2,500 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Lisa Lemanczyk, Staff Attorney at (512)239-5915, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Samuel Holcomb dba Holcomb
Oil Recycling, Docket No. 2002-1049-MSW-E on March 17, 2003
assessing $400 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Diana Grawitch, Staff Attorney at (512)239-0939, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding City of Poteet, Docket No.
2002-0769-PWS-E on March 17, 2003 assessing $1,250 in adminis-
trative penalties.
Information concerning any aspect of this order may be ob-
tained by contacting Malcolm Ferris, Enforcement Coordinator at
(210)403-4061, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Prism Gas Systems, Inc.,
Docket No. 2001-1464-AIR-E on March 17, 2003 assessing $15,000
in administrative penalties with $3,000 deferred.
Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-6122,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
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An agreed order was entered regarding Noble Business, Inc. dba J’s
Food & News, Docket No. 2002-0998-PST-E on March 17, 2003 as-
sessing $2,250 in administrative penalties with $450 deferred.
Information concerning any aspect of this order may be obtained by
contacting Judy Fox, Enforcement Coordinator at (817)588-5825,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Mike’s Convenience Store, Inc.,
Docket No. 2002-0657- PST-E on March 17, 2003 assessing $11,500
in administrative penalties with $2,300 deferred.
Information concerning any aspect of this order may be obtained by
contacting Sarah Slocum, Enforcement Coordinator at (512)239-6589,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Matthew Smithey dba Mesquite
Junction Convenience Store, Docket No. 2002-0783-PST-E on March
17, 2003 assessing $6,750 in administrative penalties with $1,350 de-
ferred.
Information concerning any aspect of this order may be obtained by
contacting Sarah Slocum, Enforcement Coordinator at (512)239-6589,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of La Feria, Docket No.
2002-0785-PST-E on March 17, 2003 assessing $1,000 in administra-
tive penalties with $200 deferred.
Information concerning any aspect of this order may be obtained by
contacting Sarah Slocum, Enforcement Coordinator at (512)239-6589,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding LBC Houston, L.P., Docket No.
2002-0819-AIR-E on March 17, 2003 assessing $12,500 in administra-
tive penalties with $2,500 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713)422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Gulshan Enterprises, Inc. dba
Handi Plus 18, Docket No. 2002-0881-PWS-E on March 17, 2003
assessing $2,500 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Subhash Jain, Enforcement Coordinator at (512)239-5867,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Exxon Mobil Corp., Docket No.
2002-0580-PST-E on March 17, 2003 assessing $7,500 in administra-
tive penalties with $1,500 deferred.
Information concerning any aspect of this order may be obtained by
contacting Thomas Greimel, Enforcement Coordinator at (512)239-
5690, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Exxon Mobil Corporation,
Docket No. 2002-0270-PST-E on March 17, 2003 assessing $15,000
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (713)767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Crider Dairy, Inc., Docket No.
2002-0897-AGR-E on March 17, 2003 assessing $3,500 in administra-
tive penalties with $700 deferred.
Information concerning any aspect of this order may be ob-
tained by contacting Wendy Cooper, Enforcement Coordinator at
(817)588-5867, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Jack Vanden Berge dba Jack
Vanden Berge Dairy, Docket No. 2002-0797-AGR-E on March 17,
2003 assessing $8,750 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (817)588-
5890, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Jackie Duncan dba Jackie’s Wa-
ter Company, Docket No. 2002-0262-PWS-E on March 17, 2003 as-
sessing $4,088 in administrative penalties with $780 deferred.
Information concerning any aspect of this order may be ob-
tained by contacting Malcolm Ferris, Enforcement Coordinator at
(210)403-4061, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
An agreed order was entered regarding C.P. Transport, Inc., Docket No.
2002-0533-PST-E on March 17, 2003 assessing $500 in administrative
penalties with $100 deferred.
Information concerning any aspect of this order may be obtained by
contacting Sarah Slocum, Enforcement Coordinator at (512)239-6589,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Bryan Neal dba Bryan Exca-
vation Company, Docket No. 2002-0347-AIR-E on March 17, 2003
assessing $8,000 in administrative penalties with $7,400 deferred.
Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (713)767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding BASN Corporation dba Swif-T
Food Store, Docket No. 2002-0304-PST-E on March 17, 2003 assess-
ing $5,000 in administrative penalties with $1,000 deferred.
Information concerning any aspect of this order may be obtained by
contacting Gary Shipp, Enforcement Coordinator at (806)796-7092,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Barney Holland Oil Company
dba Big Daddy’s Express Mart, Docket No. 2002-0901-PST-E on
March 17, 2003 assessing $3,750 in administrative penalties.
Information concerning any aspect of this order may be ob-
tained by contacting Wendy Cooper, Enforcement Coordinator at
(817)588-5867, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Arnold Palmer Gold Manage-
ment LLC dba Tour 18 Golf Course, Docket No. 2002-0954-PWS-E
on March 17, 2003 assessing $2,188 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting John Mead, Enforcement Coordinator at (512)239-6010,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
28 TexReg 2760 March 28, 2003 Texas Register
An agreed order was entered regarding Seminole Pipeline Company,
Docket No. 2002-1027- AIR-E on March 17, 2003 assessing $750 in
administrative penalties with $150 deferred.
Information concerning any aspect of this order may be obtained by
contacting Sushil Modak, Enforcement Coordinator at (512)239-2142,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding United Brothers Corporation
dba Super Lucky Lady Fina, Docket No. 2002-0489-PST-E on March
17, 2003 assessing $3,150 in administrative penalties with $630 de-
ferred.
Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (817)588-
5890, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding The Premcor Refining Group,
Inc., Docket No. 2002- 0429-AIR-E on March 17, 2003 assessing
$9,375 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-6122,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Universal Urethanes, Inc.,
Docket No. 2002-0882-AIR-E on March 17, 2003 assessing $1,875 in
administrative penalties with $375 deferred.
Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (713)767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Thelin Recycling Company,
L.L.C., Docket No. 2002- 0856-AIR-E on March 17, 2003 assessing
$1,250 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Judy Fox, Enforcement Coordinator at (817)588-5825,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Ultramar Diamond Shamrock
dba Stop N Go #2614, Docket No. 2002-0535-PST-E on March 17,
2003 assessing $550 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512)239-1044,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Valley Co-Op Oil Mill, Docket
No. 2002-1126-AIR-E on March 17, 2003 assessing $11,250 in ad-
ministrative penalties with $2,250 deferred.
Information concerning any aspect of this order may be obtained by
contacting Jaime Garza, Enforcement Coordinator at (956)430-6030,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding San Patricio County, Docket
No. 2002-0788-AIR-E on March 17, 2003 assessing $3,750 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Audra Baumgartner, Enforcement Coordinator at (361)825-
3100, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding San Miguel Electric Coopera-
tive, Inc., Docket No. 2002- 0999-AIR-E on March 17, 2003 assessing
$7,500 in administrative penalties.
Information concerning any aspect of this order may be ob-
tained by contacting Malcolm Ferris, Enforcement Coordinator at
(210)403-4061, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Roundup Partners LP dba Star
Stop, Docket No. 2002- 0963-PST-E on March 17, 2003 assessing
$1,875 in administrative penalties with $375 deferred.
Information concerning any aspect of this order may be obtained by
contacting George Ortiz, Enforcement Coordinator at (915)698-9674,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Rockwall, Docket No.
2002-0598-PST-E on March 17, 2003 assessing $3,500 in administra-
tive penalties with $700 deferred.
Information concerning any aspect of this order may be ob-
tained by contacting Wendy Cooper, Enforcement Coordinator at
(817)588-5867, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
An agreed order was entered regarding BP Products North America,
Inc., Docket No. 2001- 0329-AIR-E on March 17, 2003 assessing
$225,000 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting David Speaker, Staff Attorney at (512)239-2548, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Beltway Express, Inc. dba Belt-
way Express Food Mart, Docket No. 2001-0347-PST-E on March 17,
2003 assessing $5,000 in administrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Kelly Mego, Staff Attorney at (713)422-8916, Texas





Texas Commission on Environmental Quality
Filed: March 18, 2003
♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Sim-
ilar to the procedure followed with respect to Agreed Orders entered
into by the executive director (ED) of the commission in accordance
with Texas Water Code (TWC), §7.075, this notice of the proposed or-
der and the opportunity to comment is published in the Texas Register
no later than the 30th day before the date on which the public comment
period closes, which in this case is April 28, 2003. The commission
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will consider any written comments received and the commission may
withdraw or withhold approval of a DO if a comment discloses facts or
considerations that indicate a proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction, or orders and permits issued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed DO is not required to be published if
those changes are made in response to written comments.
A copy of each proposed DO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about the DO should
be sent to the attorney designated for the DO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on April 28, 2003. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The commission’s attorneys are available to discuss the DOs and/or the
comment procedure at the listed phone numbers; however, comments
on the DOs should be submitted to the commission in writing.
(1) COMPANY: Jess Berkebile dba Jess and Ryan’s Landscaping;
DOCKET NUMBER: 2000-0463-IRR-E; TCEQ ID NUMBER: none;
LOCATION: 4372 Van Zandt County Road 1110, Grand Saline, Van
Zandt County, Texas; TYPE OF FACILITY: landscape company;
RULES VIOLATED: 30 TAC §344.4, and TWC, §34.007(a), by
selling, designing, and installing a landscape irrigation system, and
connecting it to a public water supply; PENALTY: $625; STAFF
ATTORNEY: Diana Grawitch, Litigation Division, MC 175, (512)
239-0939; REGIONAL OFFICE: Tyler Regional Office, 2916 Teague
Drive, Tyler, Texas 75701-3756, (903) 535-5100.
(2) COMPANY: Star Tex Distributors, Inc.; DOCKET NUMBER:
2001-0005-PST-E; TCEQ ID NUMBER: 0028161; LOCATION:
4302 North Freeway, Houston, Harris County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §115.245(1)(A)(IV) and §115.246(3), TCEQ
Agreed Order Docket Number 1996-1044-PST-E, Ordering Provision
2.b.1., and Texas Health and Safety Code (THSC), §382.085(b), by
failing to successfully complete the flow rate test for Stage II vapor
recovery equipment; 30 TAC §115.245(B) and §115.246(3), TCEQ
Agreed Order Docket Number 1996-1044-PST-E, Ordering Provision
2.b.1., and THSC, §382.085(b), by failing to successfully complete
the volume-liquid ratio test for the Stage II vapor recovery equipment
installed at the station; and 30 TAC §115.245(2) and §115.246(3),
TCEQ Agreed Order Docket Number 1996-1044-PST-E, Ordering
Provision 2.b.1., and THSC, §382.085(b), by failing to successfully
complete the annual pressure decay test for the Stage II vapor recovery
equipment installed at the station; PENALTY: $8,750; STAFF AT-
TORNEY: Laurencia Fasoyiro, Litigation Division, MC R-12, (713)
422-8914; REGIONAL OFFICE: Houston Regional Office, 5425 Polk
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Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in this case is April
28, 2003. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the statutes and rules
within the commission’s orders and permits issued in accordance with
the commission’s regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on April 28, 2003. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The designated attorney is available to discuss the AO and/or the com-
ment procedure at the listed phone number; however, §7.075 provides
that comments on an AO should be submitted to the commission in
writing.
(1) COMPANY: Charles Ray dba Charles Ray Dirt and Septic Service;
DOCKET NUMBER: 2001-0399-SLG-E; TCEQ ID NUMBER:
20525; LOCATION: 504 Ray Road, Big Spring, Howard County,
Texas; TYPE OF FACILITY: sludge transporter; RULES VIOLATED:
30 TAC §312.143 and TWC §26.121, by disposing of waste, sludge,
and septage at a facility that is not authorized by the TCEQ to receive
such waste; 30 TAC §312.145(a) and (b)(2), by failing to maintain trip
tickets with required information and to retain copies of the tickets for
five years making them readily available for review by TCEQ staff;
30 TAC §312.144(b), by failing to properly clean and disinfect the
vehicle and equipment used for the collection and transportation of
the wastes, thus failing to maintain the required sanitation standards
for the vehicle and equipment; and 30 TAC §312.142(c), by failing to
have a copy of the transporter registration authorization in the vehicle
used to transport waste, sludge, and septage; PENALTY: $3,750;
STAFF ATTORNEY: Alfred Okpohworho, Litigation Division, MC
R-12, (713) 422-8918; REGIONAL OFFICE: Midland Regional
Office, 3300 North A Street, Building 4, Suite 107, Midland, Texas
79705-5404, (915) 570-1359.
(2) COMPANY: City of Prairie View; DOCKET NUMBER:
2001-0644-MWD-E; TCEQ ID NUMBER: none; LOCATION: the
end of Greenfield Road, Prairie View, Waller County, Texas; TYPE
OF FACILITY: sanitary wastewater lift station; RULES VIOLATED:
TWC, §26.121, by failing to prevent the unauthorized discharge of
raw sewage; and 30 TAC §305.125(9), by failing to orally report to the
TCEQ the unauthorized discharge of raw sewage into and/or adjacent
to waters in the state within 24 hours and by written notification within
five days; PENALTY: $11,250; STAFF ATTORNEY: Gitanjali Yadav,
Litigation Division, MC 175, (512) 239-2029; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(3) COMPANY: The City of Tom Bean; DOCKET NUMBER:
2001-0709-MWD-E; TCEQ ID NUMBERS: 10057-001 and
TX0055212; LOCATION: approximately 0.5 miles southeast of the
intersection of State Highway 11 and Farm-to-Market Road 2729,
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Tom Bean, Grayson County, Texas; TYPE OF FACILITY: wastewater
treatment plant; RULES VIOLATED: 30 TAC §305.125(1), Agreed
Order Number 1998-0547-MWD-E, Ordering Provisions 2.a.-2.c.,
TWC, §26.121, Water Quality Permit Number 10057-001 and National
Pollutant Discharge Elimination System (NPDES) Permit Number
TX0055212, Effluent Limitations and Monitoring Requirements, by
exceeding the total suspended solids (TSS) daily average of 15 pounds
per day (lbs/day); 30 TAC §305.125(1), TWC, §26.121, Agreed Order
Docket Number 1998-0457-MWD-E, Ordering Provisions 2.a.-2.c.,
Water Quality Permit Number 10057-001, and NPDES Permit Number
TX0055212, Effluent Limitations and Monitoring Requirements, by
exceeding the TSS daily average of 20 milligrams per liter (mg/L);
30 TAC §305.125(1), TWC, §26.121, Agreed Order Docket Number
1998-0457-MWD-E, Ordering Provisions 2.a.-2.c., Water Quality
Permit Number 10057-001, and NPDES Permit Number TX0055212,
Effluent Limitations and Monitoring Requirements by exceeding the
TSS seven-day average; 30 TAC §305.125(1), TWC, §26.121, Agreed
Order Docket Number 1998-0457-MWD-E, Ordering Provisions
2.a.-2.c., and Water Quality Permit Number 10057-001, by exceeding
the TSS single grab of 65 mg/L; 30 TAC §305.125(1), TWC, §26.121,
Agreed Order Docket Number 1998-0457-MWD-E, Ordering Provi-
sions 2.a.-2.c., Water Quality Permit Number 10057-001, and NPDES
Permit Number TX0055212, Effluent Limitations and Monitoring
Requirements, by exceeding the biochemical oxygen demand (BOD)
limit of 15 lbs/day; 30 TAC §305.125(1), TWC, §26.121, Agreed
Order Docket Number 1998-0457-MWD-E, Ordering Provisions
2.a.-2.c., Water Quality Permit Number 10057-001, and NPDES
Permit Number TX0055212, Effluent Limitations and Monitoring
Requirements, by exceeding the BOD limit of 30 mg/L seven-day
average; 30 TAC §305.125(1), TWC, §26.121, Water Quality Permit
Number 10057-001, and NPDES Permit Number TX0055212,
Effluent Limitations and Monitoring Requirements, by exceeding the
minimum chlorine residual of 1.0 mg/L; 30 TAC §305.125(1), TWC,
§26.121, Water Quality Permit Number 10057-001, and NPDES
Permit Number TX0055212, Effluent Limitations and Monitoring
Requirements, by failing to meet the minimum required dissolved
oxygen (DO) of 4.0 mg/L; 30 TAC §305.125(1), TWC, §26.121,
Agreed Order Docket Number 1998-0457-MWD-E, Ordering Provi-
sions 2.a.-2.b., Water Quality Permit Number 10057-001, and NPDES
Permit Number TX0055212, Effluent Limitations and Monitoring
Requirements, by exceeding the daily average flow of 0.09 million
gallons per day; PENALTY: $ 7,500; STAFF ATTORNEY: Laurencia
Fasoyiro, Litigation Division, MC R-12, (713) 422-8914; REGIONAL
OFFICE: Dallas-Fort Worth Regional Office, 2301 Gravel Drive,
Forth Worth, Texas 76118-6951, (817) 588-5800.
(4) COMPANY: Coastal Transport Company, Inc.; DOCKET
NUMBER: 2001-1315-AIR-E; TCEQ ID NUMBER: EE-2124-K;
LOCATION: 12953 Montana, El Paso, El Paso County, Texas; TYPE
OF FACILITY: common carrier of motor fuel products; RULES
VIOLATED: 30 TAC §115.252(2) and Texas Health and Safety Code
(THSC), §382.085(b), by transferring or allowing the transfer of
gasoline, which may ultimately be used in a motor vehicle in the
El Paso area, with a Reid Vapor Pressure greater than 7.0 pounds
per square inch absolute; PENALTY: $2,000; STAFF ATTORNEY:
Alfred Okpohworho, Litigation Division, MC R-12, (713) 422-8918;
REGIONAL OFFICE: El Paso Regional Office, 401 East Franklin
Avenue, Suite 560, El Paso, Texas 79901-1206, (915) 834-4949.
(5) COMPANY: Huntsman Petrochemical Corporation; DOCKET
NUMBER: 2001-0638-AIR-E; TCEQ ID NUMBER: JE-0135-Q;
LOCATION: Savannah Avenue, Gate 24, Port Arthur, Jefferson
County, Texas; TYPE OF FACILITY: aromatics and olefins plant;
RULES VIOLATED: 30 TAC §§111.111(a)(4)(A), 115.115(b)(2)(G),
and 116.115(c), TCEQ Permit Number 16989, Special Conditions 1
and 20, and THSC, §382.085(b), by releasing approximately 55.88
pounds of benzene, 47.95 pounds of 1,3 butadiene, 5,991.8 pounds of
ethylene, and 437.6 pounds of nitrogen oxides (NO
x
) to the atmosphere
from the LOU Flare on January 3, 2001 and by failing to limit visible
emissions from LOU Flare to five minutes in any two-hour period
on January 3, 2001; 30 TAC §§101.20(c), 111.111(a)(4)(A), and
116.115(c), TCEQ Permit Number 16989, Special Conditions 1 and
20, and THSC, §382.085(b), by releasing 157 pounds of propylene,
23 pounds of butylene, 26 pounds of benzene, 22 pounds of 1,3
butadiene, 4,936 pounds of ethylene, 606 pounds of NO
x
, and 4,378
of carbon dioxide (CO) to the atmosphere from the LOU Flare on
July 25, 2001 and by releasing 427 pounds of hexane, 2,103 pounds
of benzene, 138 pounds of toluene, 14 pounds of ethylbenzene, four
pounds of xylene, and two pounds of C9 Aromatics to the atmosphere
from the UDEX ST pressure relief valve and the Depentanizer Fin
Fan, and by releasing 315 pounds of CO and 44 pounds of NO
x
to the
atmosphere from the AU Flare, and by failing to limit visible emissions
from LOU Flare to five minutes in any two-hour period on July 25,
2001; PENALTY: $7,750; STAFF ATTORNEY: Lisa Uselton Dyar,
Litigation Division, MC 175, (512) 239-5692; REGIONAL OFFICE:
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas
77703-1892, (409) 898-3838.
(6) COMPANY: Huntsman Petrochemical Corporation; DOCKET
NUMBER: 2001-0349-AIR-E; TCEQ ID NUMBER: JE-0052-V;
LOCATION: 2102 Spur 136, Port Neches, Jefferson County, Texas;
TYPE OF FACILITY: petrochemical manufacturing plant; RULES
VIOLATED: THSC, §382.085(a) and (b), by causing or contributing
to elevated off-site concentrations of 1,3-butadiene, methyl tertiary
butyl ether (MTBE), styrene, and other volatile organic compounds
(VOCs) on August 26 - August 30, 2000; PENALTY: $50,000; STAFF
ATTORNEY: Lisa Uselton Dyar, Litigation Division, MC 175, (512)
239-5692; REGIONAL OFFICE: Beaumont Regional Office, 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(7) COMPANY: Huntsman Petrochemical Corporation; DOCKET
NUMBER: 1998-1481-MLM-E; TCEQ ID NUMBER: JE-0052-V;
LOCATION: 6001 State Highway 366, Port Neches, Jefferson County,
Texas; TYPE OF FACILITY: petrochemical manufacturing plant;
RULES VIOLATED: 30 TAC §305.125(5) and TCEQ Permit Number
00511, Operational Requirement Number 1, by failing to ensure that
the storm water system and all its systems of collection, treatment,
and disposal were properly operated and maintained by allowing oil
to collect in and near the banks of the unlined PV-9 Pond near the
G-6 and F-6 Units; 30 TAC §335.6(a) and (b), by failing to notify
or appropriately change the Notice of Registration for three waste
streams; 30 TAC §335.62 and 40 Code of Federal Regulations (CFR)
§262.11, by failing to make accurate hazardous waste determinations
and classify any nonhazardous waste of the waste stored in and on
the banks of the PV-9 Pond; 30 TAC §335.69(a)(2) and (3) and 40
CFR §262.34(a)(3), by failing to have the hazardous waste label
visible for a 40 cubic yard roll-off box, which was covered by a tarp,
and failing to label a different 40 cubic yard roll-off box containing
sludge with the words "Hazardous Waste" or the date of accumu-
lation, and failing to label and close a 40 cubic yard roll-off box
containing broken flourescent bulbs; 30 TAC §101.6(a)(2) and THSC,
§382.085(b), by failing to submit complete upset reports; 30 TAC
§113.100, 40 CFR §63.6(e)(3), and THSC, §382.085(b), by failing to
produce a copy of the startup, shutdown, and malfunction plan upon
request; 30 TAC §113.130, 40 CFR §63.163(c) and §63.168(f)(1),
and THSC, §382.085(b), by failing to repair leaking components in
the C-4, PO/MTBE, and F-6 Units within 15 calendar days after each
leak was detected; 30 TAC §101.20(1) and §116.115(a), 40 CFR
§60.482-2(c)(2) and §60.482-7(d)(1), TCEQ Permit Number 19823,
Special Condition 1, and THSC, §382.085(b), by failing to repair
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leaking components in the A-3 Unit within 15 calendar days after leaks
were detected; 30 TAC §115.352(a) and §116.115(a), TCEQ Permit
Number 19823, Special Condition 1, and THSC, §382.085, by failing
to repair a leaking component at the C-4 Unit within 15 calendar days
after leaks were detected; 30 TAC §113.130, 40 CFR §63.168(d)(1)(i),
and THSC, §382.085(b), by failing to monitor components in the
C-4, F-2, F-4, and F-6 Units for leaks on a monthly basis; 30 TAC
§101.20(1), 40 CFR §60.482-7(a) and (c)(2), and THSC, §382.085(b),
by failing to monitor components in the F-2, F-4, and F-6 Units
monthly to detect leaks, and where a leak was detected, failing to
monitor the components monthly until a leak was not detected for two
successive months; 30 TAC §115.354(2)(c) and THSC, §382.085(b),
by failing to monitor components in the C-4 Unit on a quarterly
basis; 30 TAC §115.112(a)(1) and THSC, §382.085(b), by holding
materials containing butadiene from two solvent recovery towers
in an open sump, which was not capable of maintaining working
pressure sufficient at all times to prevent any vapor or gas loss to the
atmosphere, and was not equipped with an appropriate control device;
30 TAC §101.20(2) and §116.115(a), 40 CFR §61.242-5(a), TCEQ
Permit Number 19823, Special Provision 2, and THSC, §382.085(b),
by failing to equip the sample station for Tank 43 in the receiving
and shipping areas with a closed-purge or closed-vent system; 30
TAC §106.262 and §116.115(b), and THSC, §382.085(b), by failing
to timely notify the TCEQ within ten days following installation or
modification of switching Tanks 45 and 46 in the C-4 Unit to oil-water
separator service; 30 TAC §101.6(a)(2) and THSC, §382.085(b), by
failing to include the duration or expected duration and corrective
actions taken or being taken in the upset report submitted November
7, 1998; 30 TAC §101.20(1) and (2), 40 CFR §60.482-6(a)(1) and
§61.242-5(a), and THSC, §382.085(b), by failing to cap or plug a
temporary aromatic distillate unloading line near the west end of the
bullet tanks in the shipping and receiving area, and by failing to equip
tanks in benzene service with closed-purge or closed-vent systems; 30
TAC §113.130 and §115.352(2), 40 CFR §§63.163(c)(1), 63.168(b),
and 63.174(d), TCEQ Permit Number 19949, Special Condition 10,
TCEQ Permit Number 19823, Special Condition 11I, and TCEQ Per-
mit Number 20485, Special Condition 2(A), and THSC, §382.085(b),
by failing to repair leaking components at the C-4 and F-2 Units within
15 calendar days after each leak was detected; 30 TAC §101.20(1)
and §116.115(c), 40 CFR §60.482-2(c)(2) and §60.482-7(d)(1),
TCEQ Permit Number 19823, Special Condition 11I, and THSC,
§382.085(b), by failing to repair leaking components in the receiving
and shipping area within 15 calendar days after leaks were detected;
30 TAC §115.352(1) and §116.115(c), TCEQ Permit Number 19823,
Special Condition 11I, and THSC, §382.085(b), by failing to repair
a leaking component in the C-4 Unit within 15 calendar days after
leaks were detected; 30 TAC §113.130, 40 CFR §63.163(b)(1), and
THSC, §382.085(b), by failing to monitor one pump in the F-2 Unit
for leaks on a monthly basis from February 3, 1997 to October 31,
1998; 30 TAC §101.20(1) and §115.354(2)(c), 40 CFR §60.482-7(a)
and (c)(2), and THSC, §382.085(b), by failing to monitor components
in the F-2 and F-6 Units monthly to detect leaks, and where a leak
was detected, failing to monitor components monthly until a leak was
not detected for two successive months; 30 TAC §116.115(c), TCEQ
Permit Number 29516, Special Condition Number 6, and THSC,
§382.085(b), by exceeding the filling rate of ethylene oxide to Tank
Numbers 9, 10, 30, and 180 in the receiving and shipping area on May
9, May 16, and May 26, 1998; 30 TAC §335.69(a)(2) and (3), and
(d)(2), and 40 CFR §262.34(a)(2) and (3), and (c)(1)(ii), by failing to
properly label hazardous waste containers; 30 TAC §335.69(f)(2) and
40 CFR §262.34(a)(1)(i), by failing to complete weekly hazardous
waste inspections of a 90-day container storage area for the weeks of
January 2, February 27, July 2, August 7, August 14, and August 28,
1998; 30 TAC §335.69(d)(1) and 40 CFR §262.34(c)(1)(i), by failing
to close a hazardous waste container in the MTBE lab satellite waste
accumulation area; 30 TAC §§101.20(1), 113.130, and 115.352(4),
40 CFR §60.482-6 and §63.167(a)(1), and THSC, §382.085(a), by
failing to equip an open-ended line (18588) containing VOCs with a
second valve, blind flange, plug, or cap; 30 TAC §111.111(a)(4)(A),
§116.115(c), TCEQ Permit Number 19823, Special Condition 6(c),
and THSC, §382.085(b), by failing to limit visible emissions from the
high pressure flare at the A-3 Unit to five minutes in a two-hour period
on January 10, 2000; 30 TAC §116.115(b), TCEQ Permit Number
19823, General Condition 7, and THSC, §382.085(b), by failing to
supply records sufficient to demonstrate compliance with the permit’s
maximum allowable emission rate; 30 TAC §116.110(a) and THSC,
§382.0518(a) and §382.085(b), by failing to obtain a permit authoriza-
tion for modifications to the North Flare and the South Flare; 30 TAC
§§113.130, 115.352(4), and 116.115(c), TCEQ Permit Number 20485,
Special Provision 2(A), 40 CFR §§60.482-6(a)(1) and 63.167(a)(1),
and THSC, §382.085(b), by failing to ensure that valve numbers
10422 and 15538 at the C-4 Unit were equipped with a second valve,
blind flange, plug, or cap; 30 TAC §116.110(a), THSC, §382.0518(a)
and §382.085(b), by failing to obtain permit authorization or to satisfy
the conditions of a permit by rule prior to expanding and operating
the Joint Waste Water Treatment Plant; 30 TAC §101.7(a) and
§116.115(c), TCEQ Permit Number 20485, Special Provision 2(A),
40 CFR §60.11(d), and THSC, §382.085(b), by failing to maintain
pollution emission capture equipment on Compressors 2C1A, 2C1B,
and 2C1C and ensure that they are in good working order on April
28, May 25, August 16 and 18, November 9 - 11, November 26 - 27,
1999, January 10, February 4 - 16, and February 18, 2000; 30 TAC
§113.130 and §116.115(c), TCEQ Permit Number 5952A, Special
Condition 16, 40 CFR §63.162(f)(1), and THSC, §382.085(b), by
failing to have a weatherproof and readily visible identification tag
marked with the equipment identification number attached to leaking
component 29106 at the F-6 Unit; 30 TAC §116.115(c), TCEQ Permit
Number 5952A, Special Condition 12, and THSC, §382.085(b), by
failing to maintain the stack temperature at or above 1,000 degrees
Fahrenheit at the Ethylene Oxide incinerator at the F-6 Unit on August
21, 1999; 30 TAC §115.546(1)(B) and THSC, §382.085(b), by failing
to record the chemical name and estimated liquid quantity of VOCs
contained in each vessel prior to degassing and/or cleaning; 30 TAC
§101.6(a)(1) and THSC, §382.085(b), by failing to notify the TCEQ
within 24 hours after discovering a reportable upset at the C-4 Unit
that occurred January 7 - 13, 2000; 30 TAC §116.115(c), TCEQ Permit
Number C-19949, Special Condition 1, and THSC, §382.085(b), by
allowing the release of 1,3-butadiene emissions to the atmosphere
without authorization on January 7 - 8, 2000; 30 TAC §101.6(a)(1)
and THSC, §382.085(b), by failing to notify TCEQ within 24 hours
after discovering a reportable upset that occurred at the E-4 Unit on
March 12, 2000; 30 TAC §116.115(c), TCEQ Permit Number 5807A,
Special Condition 1, and THSC, §382.085(b), by allowing the release
of ammonia emissions to the atmosphere without authorization on
March 12, 2000; 30 TAC §101.6(a)(1), by failing to notify the TCEQ
within 24 hours after discovering a reportable upset at the C-4 Unit
that began on January 10, 2000; 30 TAC §116.115(c), TCEQ Permit
Number C-19949, Special Condition 1, and THSC, §382.085(b),
by allowing the release of 1,3-butadiene and VOC emissions to the
atmosphere without authorization on January 10 - 11, 2000; 30 TAC
§101.7(b)(1)(D) and THSC, §382.085(b), by failing to report the
duration of a maintenance event which occurred when the A-3 Unit
was shut down on January 17, 2000; 30 TAC §116.115(c), TCEQ
Permit Number 19823, Special Condition 1, and THSC, §382.085(b),
by allowing the release of 1,3-butadiene and VOC emissions to the
atmosphere from the A-3 Unit without authorization on January 17,
2000; 30 TAC §305.125(5) and TCEQ Permit Number 0511, Opera-
tional Requirement Number 1, by failing to ensure that the storm water
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system and all its systems of collection, treatment, and disposal were
properly operated and maintained by allowing oil to collect in and
near the banks of the unlined PV-9 Pond near the G-6 and F-6 Units;
30 TAC §335.6(b), by failing to notify the TCEQ of the locations of
approximately 20 storage points for containers of nonhazardous waste
oil throughout the plant; 30 TAC §335.69(a)(1)(A) and §335.112(a)(8)
and 40 CFR §262.34(a)(1) and §265.174, by failing to perform weekly
inspections on a railcar containing Polyblend (D001, D0018); 30 TAC
§101.6(a)(1)(B) and §116.115(c), TCEQ Permit Number 19823, and
THSC, §382.085(b), by releasing approximately 1,382 pounds of
unauthorized emissions, including 41.66 pounds of benzene, 12.93
pounds of 1-3 butadiene, and other VOCs, to the atmosphere from
the C-A3-1 Cracked Gas Compressor on April 21, 2000; 30 TAC
§111.111(a)(4)(A) and §116.115(c), TCEQ Permit Number 19823,
Special Conditions 1 and 6(C), 40 CFR §60.18(c)(1), and THSC,
§382.085(b), by failing to limit visible emissions from a process
gas flare to five minutes in any two-hour period from Flare 1 (EPN
UER044) and Flare 2 (EPN UER046) at the Cracked Gas Compressor
C-A3-1 Unit on April 21, 2000; 30 TAC §116.115(c), TCEQ Permit
Number C-19949, Special Condition 1, and THSC, §382.085(b), by
exceeding the maximum allowable emissions rate of 1.98 pounds per
hour (lbs/hr) of 1,3-butadiene at the S4D4B Tower at the C-4 Unit
by allowing a total of approximately 65,130 pounds (452.29 lbs/hr)
of 1,3-butadiene to the atmosphere from August 5, 2000 - August
11, 2000; 30 TAC §101.6 and THSC, §382.085(b), by failing to
submit to the TCEQ initial and final upset reports that included the
duration or estimated duration of the upset for a reportable upset at
the MTBE section of the Propylene Oxide/MTBE F5 Unit Ground
Flare that began on November 6, 2000, and by failing to include
the cause of the upset in the final report; 30 TAC §111.111(a)(4)(A)
and §116.115(c), TCEQ Permit Number 20160, Special Condition
10, and THSC, §382.085(b), by failing to limit emissions from the
Propylene Oxide/MTBE F5 Unit Ground Flare to five minutes in a
two-hour period on November 7, 2000; 30 TAC §101.6 and THSC,
§382.085(b), by failing to submit notification to the TCEQ within
24 hours of discovery of a reportable upset on November 15, 2000;
30 TAC §111.111(a)(4)(A) and §116.115(c), TCEQ Permit Number
20160, Special Condition 10, and THSC, §382.085(b), by failing to
limit visible emissions from the Propylene Oxide/MTBE F5 Unit
Ground Flare (EPN POFLARE) to five minutes in a two-hour period
on November 14, 2000; 30 TAC §101.6 and THSC, §382.085(b),
by failing to submit notification to the TCEQ within 24 hours of
discovery of a reportable upset caused by a 1,3-butadiene leak from
the S4E53 Exchanger at Cooling Tower Number 3 at the C4 Unit
(EPN CT-3) that began on November 5, 2000; THSC, §382.085(a),
by failing to prevent unauthorized emissions of 1,3-butadiene from
leaking from the S4E53 Exchanger at Cooling Tower Number 3 at
the C4 Unit (EPN CT-3) during an upset that began on November 5,
2000; 30 TAC §101.6 and THSC, §382.085(b), by failing to report to
the TCEQ the start time of a reportable upset concerning an ammonia
leak at the E4 Unit in the Oxides and Olefins Plant which began on
November 13, 2000 at an unreported start time; 30 TAC §116.115(c),
TCEQ Permit Number 5807A, and THSC, §382.085(b), by exceeding
the maximum allowable emission rate for ammonia. An ammonia leak
at the E-4 Unit in the Oxides and Olefins Plant resulted in a release
to the atmosphere of 159 pounds of ammonia during an upset that
began on November 13, 2000, at an unreported start time; 30 TAC
§101.6 and THSC, §382.085(b), by failing to submit notification to the
TCEQ within 24 hours of discovery of a reportable upset that began
on November 15, 2000 at a pump in the E-7 Unit at the Oxides and
Olefins Plant; 30 TAC §116.115(c), TCEQ Permit Number 647B, and
THSC, §382.085(b), by exceeding the maximum allowable emission
rate for Permit Number 647B by allowing 1,860 pounds of ammonia
from a ruptured pump gasket to release to the atmosphere during
an upset that began on November 15, 2000; 30 TAC §101.6, and
THSC, §382.085(b), by failing to include the estimated duration of
a reportable upset in an upset notification concerning a benzene leak
from Cooling Tower Number 4 (EPN CT-4) at the A3 Unit in the
Oxides and Olefins Plant that began on November 6, 2000; 30 TAC
§116.115(c), TCEQ Permit Number 19823, Special Condition 1, and
THSC, §382.085(b), by exceeding the maximum allowable emission
rate of 1.58 lbs/hr of benzene emissions from Cooling Tower Number
4 (EPN CT-4) at the A3 Unit in the Oxides and Olefins Plant without
authorization. Huntsman allowed 77 pounds of benzene to release to
the atmosphere during an upset which began on November 6, 2000; 30
TAC §101.6, and THSC, §382.085(b), by failing to submit notification
to the TCEQ within 24 hours of discovery of a reportable upset at
the F-4 Incinerator (EPN F4HF41) at the F4 Unit in the Oxides and
Olefins Plant that began on November 13, 2000; 30 TAC §116.115(c),
TCEQ Permit Number 5927A, and THSC, §382.085, by exceeding the
allowable emission rate of 2.15 lbs/hr for VOC emissions in Permit
Number 5927A during an upset that began on November 13, 2000.
Huntsman allowed a total of approximately 76 pounds of ethylene
oxide to release to the atmosphere from the F-4 Incinerator (EPN
F4HF41) at the F4 Unit in the Oxides and Olefins Plant; 30 TAC
§101.6 and THSC, §382.085(b), by failing to include in the upset
notification to the TCEQ the estimated duration of reportable upsets
at the A3 Olefins Unit, Propylene Oxide/MTBE Plant, and the F2
Unit that began on December 16, 2000; 30 TAC §116.115(c), TCEQ
Permit Numbers 4138A, 20160, and 19823, and THSC, §382.085(b),
by exceeding the maximum allowable emission rates for VOC and
NO
x
and 144 pounds of benzene to release to the atmosphere during
the upsets; 30 TAC §101.6 and THSC, §382.085(b), by failing to
submit notification to the TCEQ within 24 hours of discovery of a
reportable upset at the C-A3-1/Flares at the A3 Unit in the Oxides and
Olefins Plant which began on January 7, 2001; 30 TAC §116.115(c),
TCEQ Permit Number 19823, and THSC, §382.085(b), by exceeding
the maximum allowable emission rates for VOC and NO
x
emissions
in TCEQ Permit Number 19823. Huntsman allowed 156 pounds of
benzene and 763 pounds of NO
x
to release to the atmosphere during
the period of January 7 - 10, 2001; PENALTY: $302,250; STAFF
ATTORNEY: Lisa Uselton Dyar, Litigation Division, MC 175, (512)
239-5692; REGIONAL OFFICE: Beaumont Regional Office, 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(8) COMPANY: Mohammad Rahman dba Food Heaven; DOCKET
NUMBER: 2000-1271-PST-E; TCEQ ID NUMBER: 0072561;
LOCATION: 2700 East Rosedale, Fort Worth, Tarrant County, Texas;
TYPE OF FACILITY: motor vehicle fuel dispensing station; RULES
VIOLATED: 30 TAC §115.245(2) and THSC, §382.085(b), by failing
to perform pressure decay testing within the 12 months prior to
inspection; 30 TAC §115.246(3) and THSC, §382.085(b), by failing
to maintain on-site records of any and all maintenance conducted on
the Stage II equipments; PENALTY: $ 2,500; STAFF ATTORNEY:
Darren Ream, Litigation Division, MC R-4, (817) 588-5878; RE-
GIONAL OFFICE: Dallas-Fort Worth Regional Office, 2301 Gravel
Drive, Forth Worth, Texas 76118-6951, (817) 588-5800.
(9) COMPANY: Rio Concho Aviation, Inc.; DOCKET NUMBER:
2002-0518-PST-E; TCEQ ID NUMBER: 003008; LOCATION:
2290 West Hicks Road, Fort Worth, Tarrant County, Texas; TYPE
OF FACILITY: aviation services; RULES VIOLATED: 30 TAC
§334.8(c)(4)(B), and TWC, §26.346(a), by failing to ensure that the
underground storage tank (UST) registration and self-certification
form was fully and accurately completed and submitted to the TCEQ in
a timely manner; 30 TAC §334.8(c)(5)(A)(i), and TWC, §26.3467(a),
by failing to obtain and make available to a common carrier a valid,
current delivery certificate prior to accepting a delivery of a regulated
substance to be deposited into the USTs; PENALTY: $1,500; STAFF
IN ADDITION March 28, 2003 28 TexReg 2765
ATTORNEY: Rebecca Nash Petty, Litigation Division, MC 175, (512)
239-3693; REGIONAL OFFICE: Dallas-Fort Worth Regional Office,
2301 Gravel Drive, Forth Worth, Texas 76118-6951, (817) 588-5800.
(10) COMPANY: Shannon Rushing and Linda Rushing dba Jackson
Hill Marina; DOCKET NUMBER: 2000-1210-MWD-E; TCEQ ID
NUMBER: 11111-001; LOCATION: approximately 500 feet south-
west of Farm-to-Market Road 2851, 1.3 miles northwest of the inter-
section of State Highway 147 and FM 2851, four miles southwest of the
City of Broaddus, San Augustine County, Texas; TYPE OF FACILITY:
wastewater treatment; RULES VIOLATED: 30 TAC §305.125(1) and
§319.7(d), and TCEQ Water Quality Permit Number 11111-001, Mon-
itoring and Reporting Requirements Number 1, by failing to submit
monthly effluent reports; 30 TAC §305.125(1) and (5), and §319.9(a)
and (c), and TCEQ Water Quality Permit Number 11111-001, Monitor-
ing and Reporting Requirements Number 2 and Final Effluent Limita-
tions and Monitoring Requirements Number 1, by failing to perform
effluent flow measurements five times per week and failing to per-
form pH analyses by an approved method; 30 TAC §305.125(1) and
(11)(B), and TCEQ Permit Number 11111-001, Operational Require-
ments Number 10(f), by failing to maintain complete sludge disposal
records; TCEQ Agreed Order Docket Number 1998-0907-MWD-E,
Ordering Provision Number 2a, by failing to develop and implement
written procedures for complying with the recordkeeping and report-
ing requirements of TCEQ Water Quality Permit Number 11111-001
within 30 days after the effective date; TCEQ Agreed Order Docket
Number 1998-0907-MWD-E, Ordering Provision Number 2c, by fail-
ing to conduct an analysis of the physical condition of the existing
wastewater treatment facility within 60 days after the effective date
of the Order and failing to submit a copy of the analysis to the re-
gional office within 90 days; TCEQ Agreed Order Docket Number
1998-0907-MWD-E, Ordering Provision Number 2d, by failing to de-
velop a solids management plan (SMP) for the wastewater treatment
plant prepared by a Texas registered professional engineer or an "A"
TCEQ certified wastewater operator within 60 days after the effective
date of the Order and failing to submit a copy of the SMP and writ-
ten verification of the SMP field review to the regional office within
100 days after the effective date of the Order; TCEQ Agreed Order
Docket Number 1998-0907-MWD-E, Ordering Provision Number 2e,
by failing to develop written standard operating procedures (SOP) for
the operation and routine scheduled and preventive maintenance of all
components of the wastewater treatment facilities within 60 days after
the effective date of the Order and failing to review the SOP in the field
with the facility operator within 90 days after the effective date of the
order and failing to provide a copy of the SOP and written verification
of completion of the field review to the TCEQ regional office within ten
days after the field review; and 30 TAC §290.51(a)(3), by failing to pay
public health service fees; PENALTY: $18,000; STAFF ATTORNEY:
Alfred Okpohworho, Litigation Division, MC R-12, (713) 422-8918;
REGIONAL OFFICE: Beaumont Regional Office, 3870 Eastex Free-




Texas Commission on Environmental Quality
Filed: March 18, 2003
♦ ♦ ♦
Notice of Water Quality Applications
The following notices were issued during the period of March 11, 2003
through March 18, 2003.
The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P.O. Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.
DUCO, INC. has applied for a major amendment to TPDES Permit No.
12874-001 to authorize an increase in the discharge of treated domestic
wastewater from a daily average flow not to exceed 1,500 gallons per
day to a daily average flow not to exceed 10,000 gallons per day. The
facility is located at 16661 Jacintoport in Harris County, Texas.
CITY OF FAIRFIELD has applied for a major amendment to TPDES
Permit No. 10168-002 to authorize an increase in the discharge of
treated domestic wastewater from a daily average flow not to exceed
500,000 gallons per day to an annual average flow not to exceed
1,500,000 gallons per day. The facility is located approximately 4,000
feet east of U.S. Highway 75 and approximately 6,000 feet south of
U.S. Highway 84 in Freestone County, Texas.
GE PACKAGED POWER, INC. has applied for a renewal of TPDES
Permit No. 13365-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 50,000 gallons
per day. The facility is located at 16415 Jacintoport Boulevard in Har-
ris County, Texas.
CITY OF GOODLOW has applied for a renewal of TPDES Permit
No. 12616-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 60,000 gallons per day.
The facility is located approximately two miles south of the intersection
of State Highway 31 and State Highway 309 on the west side of State
Highway 309 in Navarro County, Texas.
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 238 has
applied for a renewal of TPDES Permit No. 12802-001, which au-
thorizes the discharge of treated domestic wastewater at a daily aver-
age flow not to exceed 700,000 gallons per day. The facility is lo-
cated approximately 1 mile north of the intersection of Saums Road
and Barker-Cypress Road, approximately 2.1 miles north-northwest of
the intersection of Interstate Highway 10 and Barker-Cypress Road in
Harris County, Texas.
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 358 has
applied for a renewal of TNRCC Permit No. 13296-002, which autho-
rizes the discharge of treated domestic wastewater at a daily average
flow not to exceed 780,000 gallons per day in the Interim phase and at
a an annual average flow not to exceed 1,000,000 gallons per day in the
Final phase. The facility is located approximately 1,500 feet north of
U.S. Highway 290 and 2,700 feet west of Mueschke Road. in Harris
County, Texas.
JOHN H. HEILMAN, COMMERCIAL DISPOSAL SERVICES has
submitted application for a new permit, Proposed Permit No. 04486,
to authorize the land application of sewage sludge for beneficial use on
164 acres. This permit will not authorize a discharge of pollutants into
waters in the State. The land application site is located on County Road
4508, approximately 3/4 mile east of State Highway 19, approximately
3.6 miles north of Sulphur Springs in Hopkins County, Texas.
CITY OF KINGSVILLE has applied for a new permit, proposed Texas
Pollutant Discharge Elimination System (TPDES) Permit No. 10696-
004, to authorize the discharge of treated domestic wastewater at an
annual average flow not to exceed 1,000,000 gallons per day. The fa-
cility is located north of Farm-to-Market Road 1717, approximately 1.5
miles east of the intersection of Farm-to-Market Road 1717 and U.S.
Highway 77 in Kleberg County, Texas.
CITY OF LAREDO has applied for a renewal of TNRCC Permit No.
10681-004, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 926,000 gallons per day. The
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current permit also authorizes the disposal of treated domestic waste-
water via irrigation of 245 acres of golf course. The plant site is located
approximately 2.5 miles northeast of the intersection of Del Mar Boule-
vard and Interstate Highway 35 in the City of Laredo in Webb County,
Texas.
LEON SPRINGS UTILITY COMPANY has applied for a new per-
mit, proposed Texas Pollutant Discharge Elimination System (TPDES)
Permit No. 14376-001, to authorize the discharge of treated domestic
wastewater at a daily average flow not to exceed 300,000 gallons per
day. The facility is located in the southwest corner of the Dominion
Subdivision, adjacent to Leon Creek and approximately 3.5 miles north
of the intersection of Interstate Highway 10 and Loop 1604 in Bexar
County, Texas.
CITY OF LINDEN has applied for a renewal of TPDES Permit No.
10429-003, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 450,000 gallons per day.
The facility is located approximately 7,000 feet southeast of the inter-
section of Farm-to-Market Road 125 and U.S. Highway 59 (Jefferson
Highway) in Cass County, Texas.
NITSCH AND SON UTILITY COMPANY, INC. has applied for a
renewal of TPDES Permit No. 10419-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 250,000 gallons per day. The facility is located approximately
one (1) mile east of Interstate Highway 45 and one-half (1/2) mile north
of Canino Road in Harris County, Texas.
OXY VINYLS, L.P. which operates a chemical plant manufacturing
Vinyl Chloride Monomer, has applied for a major amendment to
TNRCC Permit No. 02097 to establish new water quality- based
effluent limitations and a toxicity testing critical dilution based upon
modification to the effluent diffuser; to add a special condition for
short-term diversion of treated process wastewater when maintenance
is required on the effluent diffuser; reduce the monitoring frequencies
for toxicity testing, chloroform, temperature, chromium, and selected
volatile organics at Outfall 001; and increase the total organic carbon
limitation at Outfall 002. The current permit authorizes the discharge
of treated wastewater consisting of process, domestic, and, utility
wastewaters and storm water at a daily average flow not to exceed
1,570,000 gallons per day via Outfall 001; and storm water, steam con-
densate, and miscellaneous wastewaters on an intermittent and flow
variable basis via Outfalls 002 and 003. The application also includes a
request to use a proposed site-specific water quality criteria for copper
for the Houston Ship Channel/San Jacinto River Tidal in Segment No.
1005 of the San Jacinto River Basin. The site-specific water quality
criteria were adopted by the Commission on July 26, 2000, became
effective on August 17, 2000, and are currently awaiting approval from
the Environmental Protection Agency, Region VI. Issuance of this
Texas Pollutant Discharge Elimination System (TPDES) permit will
replace the existing NPDES Permit No. TX0070416 issued on June
14, 1996 and TNRCC Permit No. 02097, issued on June 6, 1997. The
facility is located at 2400 Miller Cut-Off Road, approximately 3000
feet east of the intersection of Miller Cut-Off Road and State Highway
134 (Battleground Road) in the City of LaPorte, Harris County, Texas.
TEXAS A & M UNIVERSITY has applied for a renewal of TPDES
Permit No. 11211-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 10,000 gallons
per day. The facility is located approximately one mile north of the in-
tersection of U.S. Highway 90 and Aggie Drive and approximately 2.5
miles east of the City of China in Jefferson County, Texas.
TEXAS DEPARTMENT OF CRIMINAL JUSTICE has applied for
the renewal of an existing wastewater permit. The applicant has also
requested a temporary variance to the existing water quality standards
to allow time for the TNRCC to adopt a site specific standard for
Turkey Creek for incorporation into 30 TAC §307.2(d)(4). The
variance would authorize a three year period in which the Commission
will consider a recommended site-specific standard for Turkey Creek
and determine whether to adopt the standard or require the existing
water quality standard to remain in effect. The applicant has an
existing National Pollutant Discharge Elimination System (NPDES)
Permit No. TX0092789 and an existing Texas Natural Resource
Conservation Commission (TNRCC) Permit No. 11180-002.The draft
permit authorizes the discharge of treated domestic wastewater at an
annual average flow not to exceed 1,500,000 gallons per day. The
plant site is located on the Smither’s Farm Road, outside the southeast
corner of the security compound of Ellis II Unit; approximately 2
miles north of the intersection of Farm-to-Market Road 980 and




Texas Commission on Environmental Quality
Filed: March 18, 2003
♦ ♦ ♦
Proposal for Decision
The State Office of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Quality
on March 12, 2003 Executive Director of the Texas Commission on En-
vironmental Quality, Petitioner v. Marvin Roger Boyd; SOAH Docket
No. 582-02-3915; TCEQ Docket No. 2001-0359-PWS-E. In the mat-
ter to be considered by the Texas Commission on Environmental Qual-
ity on a date and time to be determined by the Chief Clerk’s Office in
Room 201S of Building E, 12118 N. Interstate 35, Austin, Texas. This
posting is Notice of Opportunity to Comment on the Proposal for De-
cision and Order. The comment period will end 30 days from date of
publication. Written public comments should be submitted to the Of-
fice of the Chief Clerk, MC-105 TCEQ P.O. Box 13087, Austin, Texas
78711-3087. If you have any questions or need assistance, please con-




Texas Commission on Environmental Quality
Filed: March 18, 2003
♦ ♦ ♦
Proposed Enforcement Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of the
proposed orders and the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is April 29, 2003.
Section 7.075 also requires that the commission promptly consider any
written comments received and that the commission may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and
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Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional notice is not required if changes to an AO are made in response
to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional office listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on April 29, 2003.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.
(1) COMPANY: Beaumont Country Club; DOCKET NUMBER:
2002-0919-PST-E; IDENTIFIER: Petroleum Storage Tank (PST) Fa-
cility Identification Number 14627; LOCATION: Beaumont, Jefferson
County, Texas; TYPE OF FACILITY: golf course maintenance; RULE
VIOLATED: 30 TAC §334.8(c)(4)(B) and (5)(A)(i), and the Code,
§26.346(a) and §26.3467(a), by failing to ensure that the underground
storage tank (UST) registration and self- certification form is fully
and accurately completed and made available to a common carrier a
valid, current delivery certificate; and 30 TAC §334.7(d)(3) and the
Code, §26.346(a), by failing to amend the registration when use of the
UST at the facility was discontinued; PENALTY: $2,400; ENFORCE-
MENT COORDINATOR: Laura Clark, (409) 898-3838; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.
(2) COMPANY: Syed H.Ali dba Blanco Groceries; DOCKET NUM-
BER: 2002-1099-PST-E; IDENTIFIER: PST Facility Identification
Number 39465; LOCATION: San Antonio, Bexar County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gaso-
line; RULE VIOLATED: 30 TAC §334.50(a)(1)(A), (b)(1)(A), and
(2)(A)(i)(III), and the Code, §26.3475, by failing to conduct monthly
monitoring or annual testing of the pressurized piping, failing to
conduct annual tests of the line leak detector, and failing to perform
monthly leak detection tests; PENALTY: $1,800; ENFORCEMENT
COORDINATOR: Malcolm Ferris, (210) 490-3096; REGIONAL
OFFICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210)
490-3096.
(3) COMPANY: Dan Howell dba Dan D Mart; DOCKET NUMBER:
2002-1149-PST-E; IDENTIFIER: PST Facility Identification Number
0057595; LOCATION: near Justin, Tarrant County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULE VI-
OLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(A)(i), and the Code,
§26.346(a), by failing to renew a previously issued delivery certifi-
cate and failing to have a valid, current delivery certificate; PENALTY:
$1,440; ENFORCEMENT COORDINATOR: Jorge Ibarra, (817) 588-
5800; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth, Texas
76118-6951, (817) 588-5800.
(4) COMPANY: Veronica Diaz; DOCKET NUMBER: 2002-1328-
MSW-E; IDENTIFIER: TCEQ Identification Number HAW007 and
Regulated Entity Identification Number RN102752789; LOCATION:
Mission, Hidalgo County, Texas; TYPE OF FACILITY: trucking
service; RULE VIOLATED: 30 TAC §330.5 and §330.32(b), by
failing to prevent the transporting and disposal of municipal solid
waste; PENALTY: $1,440; ENFORCEMENT COORDINATOR:
Sandra Hernandez, (956) 425-6010; REGIONAL OFFICE: 1804 West
Jefferson Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.
(5) COMPANY: Duke Energy Field Services, LP; DOCKET NUM-
BER: 2002-0719-AIR-E; IDENTIFIER: Air Account Number
HD-0055-B; LOCATION: Gruver, Hansford County, Texas; TYPE
OF FACILITY: gas compression plant; RULE VIOLATED: 30 TAC
§106.512(c)(iii) and THSC, §382.085(b), by failing to conduct initial
testing of engine numbers P001 and P005; 30 TAC §122.146 and
THSC, §382.085(b), by failing to include the period of June 2 - June 30,
1999 in the compliance certification; and 30 TAC §122.146 and THSC,
§382.085(b), by failing to include a deviation report regarding the
failure to certify compliance; PENALTY: $3,672; ENFORCEMENT
COORDINATOR: Gloria Stanford, (512) 239-1871; REGIONAL
OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806)
353-9251.
(6) COMPANY: EPGT Texas Pipeline, L.P.; DOCKET NUMBER:
2002-1184-AIR-E; IDENTIFIER: Air Account Numbers SQ-0031-C,
SQ-0053-P and SQ-0095-W; LOCATION: Sonora, Sutton County,
Texas; TYPE OF FACILITY: natural gas compressor stations; RULE
VIOLATED: 30 TAC §122.145(2)(A), §122.504(a)(4)(A), and THSC,
§382.085(b), by failing to submit an updated general operating permit
application for permit number O-00284; 30 TAC §122.505(c) and
THSC, §382.085(b), by failing to submit a renewal application; 30
TAC §122.145(2)(A), §122.504(a)(4)(A), and THSC, §382.085(b),
by failing to submit updated general operating permit applications
for permit numbers O-00893 and O-00919; PENALTY: $8,280;
ENFORCEMENT COORDINATOR: Sheila Smith, (512) 239-1670;
REGIONAL OFFICE: 622 South Oakes, Suite K, San Angelo, Texas
76903-7013, (915) 655-9479.
(7) COMPANY: Exxon Mobil Corporation; DOCKET NUMBER:
2002-1276-AIR-E; IDENTIFIER: Air Account Number KJ-0003-N;
LOCATION: Kingsville, Kleberg County, Texas; TYPE OF FACIL-
ITY: natural gas compressor station; RULE VIOLATED: 30 TAC
§122.145(2)(C) and THSC, §382.085(b), by failing to submit the
federal operating permit semi-annual deviation report; PENALTY:
$1,300; ENFORCEMENT COORDINATOR: Audra Baumgartner,
(361) 825-3100; REGIONAL OFFICE: 6300 Ocean Drive, Suite
1200, Corpus Christi, Texas 78412-5503, (361) 825-3100.
(8) COMPANY: Mr. Mohammed N. Qureshi dba HAH Gas Mart;
DOCKET NUMBER: 2001- 0004-PST-E; IDENTIFIER: PST Facil-
ity Identification Number 40144; LOCATION: League City, Galve-
ston County, Texas; TYPE OF FACILITY: convenience store with re-
tail sales of gasoline; RULE VIOLATED: 30 TAC §115.246(5) and (6),
and THSC, §382.085(b), by failing to maintain a record of results of
testing and of daily inspections performed on the Stage II vapor recov-
ery system; PENALTY: $1,000; ENFORCEMENT COORDINATOR:
Bill Davis, (512) 239- 6793; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767- 3500.
(9) COMPANY: Hydro Conduit of Texas, LP dba Rinker Materials
Moor-Tex; DOCKET NUMBER: 2002-1347-PWS-E; IDENTIFIER:
Public Water Supply (PWS) Number 0080047; LOCATION: Sealy,
Austin County, Texas; TYPE OF FACILITY: public water supply;
RULE VIOLATED: 30 TAC §290.109(c)(2) and (g), §290.122, and
THSC, §341.033(d), by failing to collect and submit routine monthly
water samples for bacteriological analysis and failing to provide public
notice of the failure to sample; PENALTY: $3,038; ENFORCEMENT
COORDINATOR: Brian Lehmkuhle, (512) 239-4482; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.
(10) COMPANY: Military Highway Water Supply Corporation;
DOCKET NUMBER: 2002- 1336-MWD-E; IDENTIFIER: Texas
Pollutant Discharge Elimination System (TPDES) Permit Number
13462-001; LOCATION: Progreso, Hidalgo County, Texas; TYPE
OF FACILITY: wastewater treatment; RULE VIOLATED: 30 TAC
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§305.125(1), TPDES Permit Number 13462- 001, and the Code,
§26.121, by failing to comply with effluent limits for five-day
biochemical oxygen demand and total suspended solids; PENALTY:
$4,770; ENFORCEMENT COORDINATOR: Steven Lopez, (512)
239-1896; REGIONAL OFFICE: 1804 West Jefferson Avenue,
Harlingen, Texas 78550-5247, (956) 425-6010.
(11) COMPANY: Par Products; DOCKET NUMBER: 2002-1209-
AIR-E; IDENTIFIER: Air Account Number CP-0356-L; LOCATION:
Wylie, Collin County, Texas; TYPE OF FACILITY: tire repair plug
manufacturing; RULE VIOLATED: 30 TAC §122.145(2), Federal
Operating Permit Number O-01679, and THSC, §382.085(b), by
failing to submit the Title V semi-annual deviation report; 30 TAC
§122.146(1) and (2), Federal Operating Permit Number O-01679,
and THSC, §382.085(b), by failing to submit the Title V annual
compliance certification; and 30 TAC §122.213(d), Federal Operating
Permit Number O-01679, and THSC, §382.085(b), by failing to
submit an application to revise Federal Operating Permit Number
O-01679; PENALTY: $9,900; ENFORCEMENT COORDINATOR:
Jorge Ibarra, (817) 588-5800; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(12) COMPANY: City of Pelican Bay; DOCKET NUMBER:
2002-0462-PWS-E; IDENTIFIER: PWS Number 2200164; LOCA-
TION: Azle, Tarrant County, Texas; TYPE OF FACILITY: public
water supply; RULE VIOLATED: 30 TAC §290.46(m)(1)(A) and (B),
and (t), by failing to ensure the reliability and general appearance
of the system’s facilities and equipment, failing to maintain water
storage facilities in a watertight condition, failing to conduct annual
ground storage tank inspection, failing to conduct annual pressure tank
inspections, and failing to post a legible sign at each of its production,
treatment, and storage facilities; 30 TAC §290.43(e), by failing to
properly maintain the three strands of barbed wire at the top of the
intruder resistant fence; 30 TAC §290.45(b)(1)(D)(i), (iii), and (iv),
and THSC, §341.0315(c), by failing to have a minimum well capacity
of 0.6 gallons per minute (gpm) per connection, failing to provide
a minimum service pump capacity of two gpm per connection, and
failing to have a minimum pressure tank capacity of at least 20 gpm
per connection; 30 TAC §290.41(c)(1)(F) and (3)(O), by failing to
secure sanitary control easements and failing to adequately fence
or house the wells; and 30 TAC §290.51(a)(3), by failing to pay
public health service fees; PENALTY: $2,188; ENFORCEMENT
COORDINATOR: Cheryl Thompson, (817) 588-5800; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(13) COMPANY: Jose M. Ramirez, Jr. dba Pepe’s Exxon; DOCKET
NUMBER: 2002-1246- PST-E; IDENTIFIER: PST Facility Identi-
fication Number 45694; LOCATION: San Ygnacio, Zapata County,
Texas; TYPE OF FACILITY: convenience store with retail sales of
gasoline; RULE VIOLATED: 30 TAC §334.8(c)(4)(B) and (5)(A)(i),
and the Code, §26.346 and §26.3467(a), by failing to complete and
submit a UST registration and self-certification form and failing to
make available to a common carrier a valid, current delivery certificate;
PENALTY: $1,440; ENFORCEMENT COORDINATOR: Malcolm
Ferris, (210) 490-3096; REGIONAL OFFICE: 1804 West Jefferson
Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.
(14) COMPANY: Rinkle Grocery & Hardware, Inc.; DOCKET NUM-
BER: 2002-0818-PST-E; IDENTIFIER: PST Facility Identification
Number 0012693; LOCATION: Tenaha, Shelby County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §334.8(c)(4)(B) and (5)(A)(i), and the Code,
§26.346 and §26.3467(a), by failing to complete and submit an UST
registration and self-certification form and failing to make available
to a common carrier a valid, current delivery certificate; PENALTY:
$1,600; ENFORCEMENT COORDINATOR: John Barry, (409)
898-3838; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1892, (409) 898-3838.
(15) COMPANY: Shell Chemical, L.P.; DOCKET NUMBER:
2002-0478-AIR-E; IDENTIFIER: Air Account Number HG-0659-W;
LOCATION: Deer Park, Harris County, Texas; TYPE OF FACILITY:
petrochemical plant; RULE VIOLATED: 30 TAC §§101.20(2),
113.120, 115.352(4), and 116.115(c), 40 Code of Federal Reg-
ulation (CFR) §§61.242(a)(1), 63.14(a)(1)(ii), 63.167(a)(1), and
63.168(d)(1)(i), Permit Numbers 3179 and 9334, and THSC,
§382.085(b), by failing to install redundant valves or end caps
on open-ended lines, failing to adjust the monitoring schedule to
monthly from quarterly, and failing to install a temperature monitoring
device; and 30 TAC §116.115(c), Permit Number 3179, and THSC,
§382.085(b), by failing to operate incinerator H9200 at a volatile or-
ganic compound outlet concentration of less than 20 parts per million
by volume; PENALTY: $62,820; ENFORCEMENT COORDINA-
TOR: Suzanne Walrath, (512) 239-2134; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(16) COMPANY: Sterlin Stringer dba Stringer’s Auto; DOCKET
NUMBER: 2002-1134-AIR-E; IDENTIFIER: Air Account Number
OC-0380-H and Regulated Entity Reference Number 101929248;
LOCATION: Orange, Orange County, Texas; TYPE OF FACILITY:
paint and auto body shop; RULE VIOLATED: 30 TAC §106.436(1)
and §116.110(a)(4), by failing to submit a PI-7 form; PENALTY:
$950; ENFORCEMENT COORDINATOR: John Barry, (409)
898-3838; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1892, (409) 898-3838.
(17) COMPANY: Sun Coast Resources, Inc.; DOCKET NUMBER:
2002-1179-PST-E; IDENTIFIER: Regulated Entity Identification
Number 100529452; LOCATION: Houston, Harris County, Texas;
TYPE OF FACILITY: fuel distributor; RULE VIOLATED: 30 TAC
§334.5(b)(1)(A), by failing to ensure that the owner or operator of
a UST system has a valid, current delivery certificate; PENALTY:
$400; ENFORCEMENT COORDINATOR: Catherine Sherman,
(713) 767-3500; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023- 1486, (713) 767-3500.
(18) COMPANY: TEPPCO Crude Pipeline, L.P.; DOCKET NUM-
BER: 2002-1247-AIR-E; IDENTIFIER: Air Account Number
GB-0006-H; LOCATION: Texas City, Galveston County, Texas;
TYPE OF FACILITY: bulk fuel storage; RULE VIOLATED: 30 TAC
§§101.20(1), 115.112(a)(2)(A), and 122.143(4), Air Permit Number
5146, 40 CFR §60.112, and THSC, §382.085(b), by failing to provide
a projection below the liquid surface or equip the floating roof with
a cover, seal, or lid; and 30 TAC §122.145(2)(A), §122.146(5)(C),
and THSC, §382.085(b), by failing to submit an accurate annual com-
pliance certification report; PENALTY: $3,960; ENFORCEMENT
COORDINATOR: Merrilee Gerberding, (512) 239-4490; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.
(19) COMPANY: Triangle Station, Inc.; DOCKET NUMBER:
2002-0438-PST-E; IDENTIFIER: PST Facility Identification Num-
ber 57896; LOCATION: Temple, Bell County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §334.8(c)(4)(B) and (5)(A)(i), and the Code,
§26.346(a) and §26.3467(a), by failing to ensure that the UST registra-
tion and self-certification form was fully and accurately completed and
failing to make available to a common carrier a current, valid delivery
certificate; PENALTY: $1,600; ENFORCEMENT COORDINATOR:
Craig Fleming, (512) 239-5806; REGIONAL OFFICE: 6801 Sanger
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.
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(20) COMPANY: Tri-Union Development Corporation; DOCKET
NUMBER: 2002-1084-AIR- E; IDENTIFIER: Air Account Number
BL-0004-O; LOCATION: Alvin, Brazoria County, Texas; TYPE
OF FACILITY: natural gas compressor station; RULE VIOLATED:
30 TAC §101.360(a) and THSC, §382.085(b), by failing to submit
the ECT-3 level of activity certification form; PENALTY: $520;
ENFORCEMENT COORDINATOR: Stacey Young, (512) 239-1899;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(21) COMPANY: City of Troy; DOCKET NUMBER: 2002-1323-
MWD-E; IDENTIFIER: TPDES Permit Number 11263-001; LOCA-
TION: Troy, Bell County, Texas; TYPE OF FACILITY: wastewater
treatment; RULE VIOLATED: 30 TAC §305.125(1), (4), and (9),
TPDES Permit Number 11263-001, and the Code, §26.039(b) and
§26.121, by failing to prevent the discharge of sewage, submit written
notification of the unauthorized discharge, and failing to orally report
the unauthorized discharge; 30 TAC §327.5(a), by failing to immedi-
ately abate or contain the spill; PENALTY: $5,775; ENFORCEMENT
COORDINATOR: Michael Meyer, (512) 239-4492; REGIONAL
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.
(22) COMPANY: Williams Terminals Holdings, L.P.; DOCKET
NUMBER: 2002-1234-AIR-E; IDENTIFIER: Air Account Number
NE-0003-M; LOCATION: Corpus Christi, Nueces County, Texas;
TYPE OF FACILITY: petroleum storage terminal; RULE VIO-
LATED: 30 TAC §101.20(1) and §116.115(c), Air Permit Number
5970, 40 CFR Part 60 and 61, Subpart Ka and V, §60.115a(a) and
§61.247(b), and THSC, §382.085(b), by failing to maintain records
of monthly calculated emissions, failing to maintain records required
by special condition number four at the site, and failing to submit
semi-annual fugitive monitoring reports; and 30 TAC §113.300, 40
CFR Part 63, Subpart Y, §63.567(j)(4), and THSC, §382.085(b), by
failing to maintain records of emissions estimates of hazardous air
pollutants and their actual throughputs by commodity; PENALTY:
$19,425; ENFORCEMENT COORDINATOR: Audra Baumgartner,
(361) 825-3100; REGIONAL OFFICE: 6300 Ocean Drive, Suite
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The Executive Director’s Response to Public Comment on
Texas Pollutant Discharge Elimination System General Permit
Number TXR150000
On March 5, 2003, at a regularly scheduled public meeting, the Com-
mission on Environmental Quality (TCEQ or Commission) approved
Texas Pollutant Discharge Elimination System (TPDES) General Per-
mit Number TXR150000. The general permit authorizes the discharges
of storm water associated with construction activities and certain non-
storm water discharges from construction sites. After considering all
public comment and the responses to such comment, the commission,
by resolution, issued the revised general permit as recommended by
the executive director and adopted the executive director’s Response to
Public Comment (Response). This notice is issued in accordance with
30 Texas Administrative Code (TAC) §205.3(e)(4).
The executive director (ED) of the commission files this Response on
proposed TPDES general permit No. TXR150000. As required by
Texas Water Code (TWC), §26.040(d) and 30 TAC §205.3(c), before
a general permit may be issued, the ED shall prepare a response to all
timely, relevant, and material, or significant comments. The response
shall be made available to the public and filed with the Office of the
Chief Clerk at least ten days before the commission considers the
approval of the general permit. This response addresses all received
public comments in a timely manner, whether or not withdrawn. The
Office of the Chief Clerk received comment letters from the following
persons: Association of Electric Companies of Texas (AECT); Amer-
ican Electric Power (AEP); Austin Energy (Austin Energy); Carter
& Burgess (CB); CenterPoint Energy Houston (CenterPoint); City
of Arlington (Arlington); City of Austin (Austin); City of Cleburne
(Cleburne); City of Dallas (Dallas); City of Houston (Houston); City
Public Service (San Antonio); Dallas/Fort Worth Airport (DFW);
Gardere (Gardere); Harris County Flood Control District (HCFCD);
Harris County (Harris County); High Plains Environmental Resources;
(HPER); Home Builders Association of Greater Dallas (HBAGD);
Mr. Zane N. Homelsey (Homelsey); Horizon Environmental Services,
Inc. (Horizon); Lower Colorado River Authority (LCRA); New
Fields (NF); Oncor Energy Delivery Company (ONCOR); Paradigm
Engineering (Paradigm); Reliant Energy (Reliant); Save Our Springs
Alliance (SOSA); Southwestern Bell Telephone L.P. (SWBT); Texas
Association of Builders (TAB); Texas Chemical Council (TCC);
Texas Department of Criminal Justice (TDCJ); Texas Department
of Transportation (TXDOT); TXU Business Services Company
(TXU Energy); United States Fish and Wildlife Services (USFWS);
University of Texas at Arlington (UTA); and Vinson & Elkins L.L.P.
(V&E).
Additionally, the following persons representing various entities pro-
vided oral comments at the November 7, 2002 public meeting regarding
the proposed TPDES construction general permit: David Sievwright
and Bryce K. Smith, representing the City of Dallas (Dallas); Deena
DePalma, representing DFW Airport (DFW); Myron M. Harris, rep-
resenting Harris County (Harris); Brian R. Kizer, representing Para-
digm Engineering (Paradigm); Larry Harrell, representing Southwest-
ern Bell Telephone (SWB); Robert Berndt, representing Tarrant County
(Tarrant); Steve Rothwell, representing the University of Texas at Ar-
lington (UTA); and Charlie Brady, representing the University of Texas
System (UTS).
BACKGROUND
TCEQ is proposing to issue a TPDES general permit that would autho-
rize discharges of storm water associated with construction activities
and certain nonstorm water discharges from construction sites. This
permit is proposed in accordance with TWC, §26.040. Storm water
and certain nonstorm water discharges from construction projects that
disturb five or more acres of land, projects defined in federal regulations
as Phase I construction activities, are currently authorized under a Na-
tional Pollutant Discharge Elimination System (NPDES) general per-
mit. This permit was issued by the United States Environmental Pro-
tection Agency (EPA) according to requirements in 40 Code of Federal
Regulations (CFR) §122.26 and expires July 7, 2003. Federal Phase II
regulations extend storm water permitting requirements to smaller con-
struction projects, specifically those that disturb one or more acres, but
less than five acres of land. Issuance of the proposed general permit
would allow continued coverage for Phase I construction activities and
provide initial coverage for Phase II construction activities under the
TPDES permit program. The conditions and requirements of the pro-
posed general permit are similar to the conditions and requirements of
the current NPDES general permit.
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As proposed, construction sites located in the State of Texas shall only
be authorized to discharge storm water under this general permit fol-
lowing either the development and implementation of storm water pol-
lution prevention plans (SWP3s), meeting a waiver condition, or cer-
tifying that the activities will occur during defined periods of low po-
tential for erosion. Each SWP3 must be developed according to the
minimum measures defined in the permit, and must also be tailored to
the specific operations and activities conducted at the construction site.
Notice of availability and an announcement of public hearings was pub-
lished in The Dallas Morning News, El Paso Times, Hildago Monitor,
Amarillo Globe News, Houston Chronicle, and San Antonio Express
News on September 27, 2002. A public meeting was held in Austin,
Texas on November 7, 2002 and the comment period ended on Novem-
ber 15, 2002.
Due to the large number of comments received, some separate com-
ments are combined with other related comments. Comments and re-
sponses are organized by section with general comments first. Some
comments have resulted in changes to the draft permit. Those com-
ments resulting in changes have been identified in the respective re-
sponses. All other comments resulted in no changes.
COMMENTS AND RESPONSES
General Comments
Comment 1: USFWS commented that the proposed general permit
does not contain adequate procedures to determine if SWP3s that have
been developed and implemented under the requirements of the permit
will minimize harm to listed endangered species and critical habitats to
acceptable levels. USFWS commented that the permit does not specif-
ically identify the aquatic and water-dependent federally listed species
as a part of the TCEQ review process for authorizing permits. Addition-
ally, USFWS commented that the permit does not specifically address
the potential for discharges to adversely affect listed species.
Response 1: The draft permit was previously submitted to USFWS;
they evaluated the permit and did not request any changes to the permit
to address the potential impact on any endangered species. The permit
does not specifically include the federally listed species that might be
impacted by the permit because the minimum SWP3 permit require-
ments must be met regardless of whether or not the discharge of storm
water from the site is to a receiving water that serves as habitat for
a listed species. The permit requires compliance with water quality
standards approved by EPA for all areas of the state. These water qual-
ity standards are established in accordance with 30 TAC Chapter 307
to protect both aquatic and aquatic dependent species. Water quality
standards approved by EPA are reviewed and analyzed by USFWS for
consistency with the Endangered Species Act (ESA) mandates. Ad-
ditionally, Part II.G.2. of the general permit allows the ED to require
individual permits for construction site operators if the activity is de-
termined to cause a violation of water quality standards.
Comment 2: The USFWS commented that the EPA and TCEQ should
address the concerns provided in the USFWS comments on the pro-
posed permit during EPA review of the proposed TPDES permit.
Response 2: Accompanying the Memorandum of Understanding
(MOU) between TCEQ and EPA, delegating the federal NPDES
to Texas, was a biological opinion prepared for the delegation by
USFWS and required by the ESA for activities that constitute an
"agency action" as defined by the ESA. The biological opinion
contains USFWS’s evaluation of the potential impact to protected
species by Texas’ assumption of the NPDES program, specifically
including the storm water program. In its opinion USFWS states: "[i]t
is the Service’s biological opinion that the action of EPA’s approval
of the State of Texas’ assumption of the NPDES permitting program,
as proposed, is not likely to jeopardize the continued existence of all
of the listed species considered in this opinion, and is not likely to
destroy or adversely modify the designated critical habitat considered
in this opinion."
In addition, the MOU states that "endangered species concerns will
be addressed through interagency coordination" and sets out specific
procedures to accomplish this coordination. The procedures specify
that, if USFWS has concerns with the permit, TCEQ will work with
USFWS to resolve relevant issues. Should TCEQ not change the permit
in response to USFWS concerns, EPA would be notified and provided
the opportunity to review the draft permit.
In accordance with these procedures, USFWS and EPA were provided
a copy of the draft permit and an opportunity to comment on it. TCEQ
and USFWS worked together, with input from EPA, to ensure that US-
FWS’s questions were answered. As a result of this coordination, no
changes to the draft permit were necessary based on USFWS’s review
and there are no outstanding ESA issues.
Following consideration of all comments received during the public
comment period and the revision of the permit based on these com-
ments, the TCEQ will again provide EPA the opportunity to review the
revised draft permit.
Comment 3: SOSA commented that the fact sheet focuses primarily
on increases of sediment discharges from actual construction activities
and that it: 1) "ignores" discharges of other man-made pollutants not
typically found on undeveloped sites, including paint, solvents, deter-
gents, building materials, and construction equipment; 2) "ignores" in-
creased stream bank erosion from both construction and postconstruc-
tion surfaces; and 3) "tends to ignore the effects of increased discharges
of a broad range of pollutants from post-construction, or developed site,
conditions." CB expressed concern that SWP3s do not address post-
construction storm water management. CB also requested that velocity
dissipation devices be required at discharge locations.
Response 3: The fact sheet addresses total suspended solids (TSS) be-
cause it is the primary pollutant expected during the actual construc-
tion activities. In response to comment that the fact sheet ignores the
"man-made pollutants" listed in item 1), in the previous paragraph,
the authorization under the permit is limited to storm water associ-
ated with construction activities and from certain concrete and asphalt
batch plants. In addition, discharge of paint, solvents, and similar
"man-made" pollutants may constitute a violation of the TWC and as
such, could not be authorized under this permit.
In response to the comments in items 2) and 3) from Comment 3, that
the fact sheet ignores postconstruction conditions, the authorization un-
der the proposed permit is limited to storm water discharges that occur
commencing with initial disturbance of the site and lasting until the site
is finally stabilized.
In response to stream bank erosion and item 2), the proposed permit
does not contain requirements to limit the volume or velocity of storm
water that leaves a construction site. The potential for erosion in re-
ceiving waters would be very site specific, dependant on local topogra-
phy, soils, rainfall, and other factors. Operators of municipal separate
storm sewer systems in urbanized areas and in cities with a popula-
tion of 100,000 or more are subject to NPDES and TPDES storm water
permits. These permits require the development of storm water man-
agement programs that address postconstruction runoff in areas of new
development and redevelopment and better address this potential prob-
lem at a more site-specific local level.
However, many of the controls developed for compliance with this per-
mit, such as sediment traps and basins, will result in a slower runoff
rate, metering runoff to receiving waters over a longer period of time,
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and help lessen the potential for down stream erosion of stream banks.
In response to the comments, TCEQ has added the following language
as Part III.F.5.(d), Other Controls, of the permit: "Velocity dissipation
devices shall be placed at discharge locations and along the length of
any outfall channel to provide a non-erosive flow velocity from the
structure to a water course so that the natural physical and biological
characteristics and functions are maintained and protected."
Comment 4: SOSA comments that the USFWS draft biological opin-
ion of July 19, 2001, concluded that the current EPA construction gen-
eral permit both causes "jeopardy" to the survival and recovery of the
Barton Springs salamander and violates Texas surface water quality
standards. Although the final opinion of the USFWS that was issued in
May 2002 removes the conclusions of "jeopardy" to the Barton Springs
salamander and violation of stream standards, SOSA commented that
these conclusions were based on the limited time frame of less than
two years for the remaining term of the EPA permit. SOSA noted that
the TCEQ proposed permit would be for a full five years and would
not only include development disturbing more than five acres, but also
development disturbing between one and five acres of land.
Response 4: USFWS’s final opinion is the appropriate version to use
as it represents USFWS’s complete analysis of all information regard-
ing potential impacts. For example, it includes data that was not avail-
able for the draft biological opinion. This opinion was prepared for
EPA’s general permit, not for TCEQ’s construction general permit,
which requires that construction sites smaller than five acres, but larger
than one acre, comply with the permit requirements. This will provide
additional protection as the federal program did not cover these sites.
In addition, USFWS evaluated potential impacts associated with the
storm water program in the biological opinion prepared for delegation
of the NPDES program as discussed in Response to Comment 2. The
conclusions reached by the biological opinion on the EPA general per-
mit are not based on the remaining time frame of the EPA permit. While
the opinion does note that "the incremental contribution of pollutants
from projects covered by the permit during the next 14 months is ex-
pected to be small" it does take into account long term impacts of the
permit. The biological opinion relies on an EPA water quality analysis
submitted to USFWS on April 18, 2002. That analysis estimates the
increase in pollutants on an annual basis throughout the five-year term
of the permit as well as estimating the increase in impervious cover
and projecting the increase in surface water pollutant loads for post-
construction for the permit term.
Comment 5: SOSA commented that any analysis by TCEQ on the
likely effects of its proposed permitting activities on water quality in
the Barton Springs watershed must start with an estimate of the num-
ber of acres likely to be developed in the watershed over the five-year
term of the proposed permit. SOSA commented that absent such an
estimate, it becomes impossible to make the subsequent estimates of
likely discharges of pollution from construction, postconstruction, and
increased stream bank erosion.
Response 5: The TPDES permit is proposed for statewide applicability
and is not based on watershed-specific evaluations. Additionally, the
permit is proposed to authorize discharges of storm water runoff from
construction activities commencing with the initial disturbance of the
site and lasting until the site is stabilized and construction activities
have ceased. Therefore, the permit would not address postconstruction
discharges. The issue of stream bank erosion was addressed in the
Response to Comment 3.
Comment 6: SOSA commented that the TCEQ must determine that
the issuance of a permit will not cause or contribute to a violation of
water quality standards before issuing a permit. SOSA asserted that
there is nothing in the record, such as modeling or scientific studies,
to predict discharges likely to be authorized during the life of the per-
mit in any particular watershed or that TCEQ has undertaken adequate
analysis to make this determination. SOSA pointed out that "when
individual applicants seek permission to discharge into waters of the
State of Texas, extensive modeling is done of the discharges they will
be allowed to put into state waters." Volume and concentration of key
pollutants is analyzed and compared with specific watersheds to de-
termine whether the discharges from a particular facility will cause a
violation of water quality standards. SOSA expressed the belief that the
same type of analysis needs to be done for the CGP and small munici-
pal separate storm sewer (MS4) permits, such that TCEQ looks beyond
numerical standards for particular pollutants and also looks at particu-
lar watersheds and the discharges predicted for those watersheds.
Response 6: The development of individual wastewater discharge per-
mit conditions includes consideration of a known discharge rate, pre-
dictable pollutant parameters and concentrations, instream "low flow"
or "worst case" conditions, and instream receiving water uses which of-
ten includes modeling to ensure protection of instream dissolved oxy-
gen standards. This process is described in the TCEQ’s guidance docu-
ment titled "Procedures to Implement the Texas Surface Water Quality
Standards."
Storm water discharges, however, are intermittent and highly flow-vari-
able and do not occur during instream low flow conditions. Therefore,
procedures similar to those previously described have not been devel-
oped to set chemical-specific numeric effluent limits for storm water
discharges, even in individual TPDES storm water permits. Instead,
best management practices (BMPs) and technology-based controls are
required to regulate the quality of storm water discharges. The pro-
posed permit either requires that these controls be developed and im-
plemented or that the construction activity must take place during a pe-
riod when there is a low potential for erosion. This approach is consis-
tent with EPA’s Interim Permitting Approach (61 FR 43761 (November
6, 1996)) and with the 2002 "Procedures to Implement the Texas Sur-
face Water Quality Standards" (TPDES Storm Water Permits Section),
which have been approved by the TCEQ and by EPA.
Comment 7: SOSA commented that this permit, if adopted, would
violate state and federal antidegradation requirements. SOSA con-
tends that under the antidegradation standards for "Tier 2" waters as
defined in 30 TAC §307.5, that there is sufficient information available
to demonstrate that additional protections are needed to avoid further
violations of antidegradation standards.
Response 7: The antidegradation reviews required under state law for
Tier 2 waters are to ensure that, where water quality exceeds the normal
range of fishable/swimmable criteria, such water quality will be main-
tained, unless lowering it is necessary for important economic or social
development. Section 307.5 and the "Procedures to Implement Texas
Surface Water Quality Standards," which are approved by EPA, set out
the TCEQ’s process for accomplishing such review. In accordance
with these procedures, TCEQ undertook an antidegradation review of
this general permit and concluded that where the permit requirements
and SWP3s are properly implemented no significant degradation is ex-
pected and existing uses will be maintained and protected.
Comment 8: SOSA commented that it had "recently submitted com-
ments and information to the TCEQ demonstrating that Barton Creek
and Barton Springs should be included on the State’s §303(d) list of
impaired waters such that no permit may be issued that increase dis-
charges of pollutant of concern."
Response 8: In the 2002 §303(d) list of impaired water bodies, which
is still under review by EPA, Barton Creek is not included for any pa-
rameters. In the 2000 §303(d) list, which was recently approved by
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EPA, Barton Creek is listed as impaired because of elevated concen-
trations of fecal coliform bacteria. Until the 2002 list is approved by
EPA, the 2000 §303(d) list is applicable to TPDES permits. Fecal co-
liform and other indicator bacteria are not pollutants of concern from
construction sites that are operated in accordance with the terms of the
permit.
Comment 9: SOSA commented that the issuance of this proposed per-
mit will violate aesthetic water quality standards set forth in §307.4(b).
Specifically, SOSA cited as examples discharges of sediment in Bar-
ton Springs and Eliza Springs. Sediment and associated pollutants
discharged from construction authorized by the proposed permits will
make aesthetic conditions worse.
Response 9: The primary pollutant of concern in storm water runoff
at a construction site is TSS. Solids can become suspended and trans-
ported in runoff and cause water quality problems where excessive ero-
sion occurs, where controls are not in place to reduce suspended solids,
and where disturbed areas are not stabilized. The permit requires that
the construction site operator develop and implement an SWP3 with
erosion and sediment controls designed to retain sediment on-site to
the extent practicable. The SWP3 requires proper installation of con-
trols, scheduled inspections and maintenance, and clearly defined re-
quirements for stabilization of the construction site. Additionally, the
permit provides that certain small construction activities may obtain a
waiver from permit requirements if those activities occur during de-
fined periods of time, and in defined areas of the state, when there is
a low potential for rainfall and erosion. This provision may serve as
an incentive for some operators to complete construction during rela-
tively dry periods of time when there is a lower potential for erosion
and off-site transport of suspended solids.
These requirements in the permit provide sufficient protection for the
aesthetic provisions in the Texas Surface Water Quality Standards,
which state that "surface water shall be essentially free of floating
debris and suspended solids that are conducive to producing adverse
responses in aquatic organisms or putrescible sludge deposits or
sediment layers which adversely affect benthic biota or any lawful
uses (30 TAC §307.4(b)(2))" and "surface waters shall be essentially
free of settleable solids conducive to changes in flow characteristics of
stream channels or the untimely filling of reservoirs, lakes, and bays
(30 TAC §307.4(b)(3))."
Comment 10: SOSA commented that the use of the permit in the Bar-
ton Springs watershed will cause violations of the Texas Water Quality
Standard codified in §307.4(d), which states that "Surface waters will
not be toxic to man from ingestion of water, consumption of aquatic
organisms, or contact with the skin, or to terrestrial or aquatic life."
SOSA contends that there is data available to show sediment in Barton
Springs is toxic to "macrobenthic" animals and will threaten aquatic
species other than just the Barton Springs salamander.
Response 10: The primary pollutant of concern in storm water runoff
from construction sites is TSS. Construction activities that disturb one
or more acres of land are required to obtain authorization under the pro-
posed permit. When land is disturbed, soils are subject to erosion and
solids may be suspended by storm water runoff and carried to receiving
waters. The proposed permit requires that operators of these construc-
tion activities must develop and implement SWP3s to reduce erosion
and suspended solids, meet a waiver condition, or certify that the ac-
tivities will occur during defined periods of low potential for erosion.
Each SWP3 must be developed according to the minimum measures
defined in the permit and must also be tailored to the specific oper-
ations and activities conducted at the construction site. Waivers and
alternative permit requirements are only allowed when activities occur
during times, and at locations, where there is a low potential for erosion
to occur. The permit is intended to address TSS and if there are issues
associated with toxicity, TCEQ can require an individual permit.
Comment 11: SOSA commented that a statewide permit is inappro-
priate because it does not recognize that conditions differ among water-
sheds throughout the state and that some watersheds are more sensitive
and threatened than others to pollutant loading from sediments. SOSA
further noted that USFWS has determined that some Texas watersheds
are more sensitive than others and more protective permits should be
issued in those areas.
Response 11: This permit is proposed for statewide applicability and
does not require different levels of pollution prevention plans based on
specific receiving water qualities. Instead, the permit has controls to
protect aquatic and water dependent species wherever they are located
in the state. The best management practices required by this permit are
designed to minimize erosion and sediments in all watersheds in the
state. As that is one of the objectives of the storm water program, this
approach is appropriate.
It should be noted that where water quality standards are not met in a
stream segment, TCEQ will evaluate potential sources of the contam-
inant of concern in developing the total maximum daily load (TMDL)
for that segment. If storm water is a source of that contaminant, it will
be addressed in the TMDL and the implementation plan developed for
that segment.
Comment 12: SOSA commented that the Edwards Aquifer rules found
in 30 TAC Chapter 213 are a "superficial and inadequate assurance that
a general permit is protective of the sensitive Edwards Aquifer and Bar-
ton Springs Watershed." SOSA contends the Edwards Aquifer rules
are "vague and lack enforceable requirements" and that its provisions
do not adequately address the wide range of issues necessary to pro-
tect the aquifer. In addition, SOSA attached its comments on the Ed-
wards Aquifer rules and "ask that these comments be considered and
addressed in the context of the proposed" permit.
Response 12: Compliance with the applicable conditions of the Ed-
wards Aquifer rules is in addition to compliance with the requirements
of this permit. Comments on the Edwards Aquifer rules are outside the
scope of this general permit.
Comment 13: SOSA commented that the permitting activities will re-
sult in a "take" of the Barton Springs salamander in violation of the
ESA. Austin, CB, Homelsey, and Horizon commented that the per-
mit should include a specific provision to address endangered species.
Horizon specifically asked if the TCEQ is "going to take responsibil-
ity for the protection of these resources or will it fall still under EPA’s
jurisdiction"? Austin does not believe current permit provisions "ad-
equately address the potential impact that construction activities may
have on the continued existence of the endangered species in the state."
SOSA suggested that the TCEQ either modify the permit to adopt con-
ditions that will limit the effects of discharges so that no "take" of the
Barton Springs salamander will be authorized or apply for an inciden-
tal "take" permit from USFWS to administer this specific program in
the Barton Springs watershed.
Response 13: The permit does not authorize the taking of any listed
species under the ESA. The permit was drafted in accordance with
Chapter 307, which states that surface waters cannot be made toxic
to any aquatic or terrestrial organisms. As such, the permit contains
adequate safeguards to ensure that permitting activities authorized by
TCEQ do not result in the "take" of any listed species and no specific
provision is needed to address endangered species. Noncompliance
with any provisions of the permit would fall within TCEQ’s jurisdic-
tion. However, as a federally delegated program, it is also EPA’s re-
sponsibility to review this proposed permit. The TCEQ has previously
provided EPA with the proposed draft permit for review and to ensure
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that the terms and conditions are compliant with the Clean Water Act
(CWA). Following consideration of all comments received during the
public comment period and following revision of the permit based on
those comments, the TCEQ will provide EPA with a copy of the revised
draft permit for its review. In addition, this concern was addressed in
the biological opinion by USFWS where it stated: "Any take associ-
ated with these permits is anticipated by the incidental take statement
in the Biological Opinion on authorization of the TPDES program and,
therefore, is covered, unless the Service submits a written concern to
EPA on a draft TPDES permit due to potential adverse impacts to listed
species that are more than minor and such concerns remains unresolved
at the time of permit issuance, or where the Service believes that the
permit is likely to jeopardize the continued existence of a listed species
or destroy or adversely modify designated critical habitat."
It should be noted that compliance with the general permit does not
remove takings liabilities under the ESA for the permittees. ESA, §9,
generally prohibits any person from "taking" a listed animal species
unless the take is authorized by the ESA. If a construction activity is
proposed in an area where an endangered species occurs, the operator
of the activity may be required by the USFWS to obtain an "incidental
take permit" and to participate in a habitat conservation plan or pro-
vide other mitigation for the activity. ESA, §10, allows persons to in-
cidentally "take" listed animal species, whereas otherwise prohibited,
through the issuance of a permit after development. These procedures
were developed to allow nonfederal entities such as developers to alter
habitat without incurring takings liability where "take" is minimized to
the extent practicable.
Comment 14: SOSA commented that TCEQ has not tried to analyze
the effects of discharges authorized by the general permit on the prop-
agation of aquatic species as required by the CWA.
Response 14: The permit has controls to protect aquatic and water
dependent species wherever they are located in the state. TCEQ has
followed the procedures set out in the MOU with EPA on NPDES del-
egation, including consultation with USFWS (see Responses to Com-
ments 2 and 4).
Comment 15: SOSA commented that specific site inspection, moni-
toring, and clearing limits should be added to the draft permits.
Response 15: Part II.F.8. of the proposed permit, "Inspections of Con-
trols," contains requirements for the permittee to conduct site inspec-
tions in order to ensure that controls and pollution prevention measures
are performing adequately and that they do not need maintenance, re-
pair, or replacement. The permit does not limit the operator from clear-
ing the site, but does specify that limiting the amount of disturbed area
is an acceptable storm water pollution prevention measure.
Comment 16: SOSA requested that the permit clarify that all storm
water pollution prevention plans, maps, inspection reports, and other
required reports are subject to disclosure regardless of whether such
records are in the physical possession of the TCEQ or the permittee.
Additionally, SOSA requested that the procedures for public com-
plaints, requests for information, or inspections by citizens regarding
particular construction sites be included in the permit and displayed
prominently on the TCEQ Web site.
Response 16: Additional language is not needed in the permit. The
records noted by SOSA are subject to disclosure if they are in TCEQ’s
possession or if their submission to TCEQ is required by the permit or
TCEQ rules. However, unless otherwise required in the permit, con-
struction site operators need not make these items available to members
of the general public. Part III.D.1. of the permit requires that the SWP3
must be made "readily available" at the time of an on-site inspection to
the ED; a federal, state, or local agency approving sediment and erosion
plans, grading plans, or storm water management plans; local govern-
ment officials; and the operator of an MS4 receiving discharges from
the site. Inspection reports by TCEQ personnel will be subject to dis-
closure by TCEQ.
Complaints about a construction site or suspected incidents of non-
compliance with this permit or TCEQ rules may be reported to the
local TCEQ region office or by calling the Environmental Violations
Hotline at 1-888-777-3186. If a permittee under this permit fails to
comply with all requirements of the permit, the permittee may be sub-
ject to administrative enforcement action, fines, and penalties. Addi-
tional TCEQ contact information can be found by following links at
the TCEQ Web site at http://163.234.20.106/index.html or by going di-
rectly to http://163.234.20.106/AC/about directory.
The proposed permit does not provide for inspections by citizens
regarding particular construction sites and specifically states in Part
III.D.3. that the permit "does not provide the general public with
any right to trespass on a construction site for any reason, including
inspection of a site, nor does this permit require that permittees allow
members of the general public access to a construction site."
Comment 17: ONCOR commented that the fact sheet states when the
operation of a construction site is transferred from the current opera-
tor to a subsequent operator, the notice of termination (NOT) for the
current operator and the notice of intent (NOI) for the subsequent op-
erator must be submitted concurrently no fewer than 30 days before
the change occurs. ONCOR commented that this is different than the
requirement in the proposed permit.
Response 17: The TCEQ agrees with the commenter and revises the
fact sheet to be consistent with the requirements of the permit. The
current operator must submit a NOT within 30 days following transfer
of the site and the new operator must submit an NOI at least two days
before assuming operational control.
Comment 18: Harris County requested clarification on how the TCEQ
will address the proposed federal effluent guidelines for construction
activities, once they are finalized by EPA, in the proposed permit.
Response 18: Once EPA adopts effluent guidelines for construction
activities, the TCEQ will include any applicable requirements in all
subsequent TPDES authorizations that follow the date the guidelines
are finalized. If this proposed permit is issued prior to the finalization
of the guidelines, the new guidelines will be included in this permit
when it is renewed.
Comment 19: Paradigm commented that training should be provided
to developers and construction operators on storm water permit require-
ments, and asked what steps TCEQ is taking to provide this education
and outreach.
Response 19: The TCEQ plans a series of ten storm water work-
shops from February through April 2003. A schedule of dates and
locations will be made available on the TCEQ construction storm wa-
ter Web site at http://www.tnrcc.state.tx.us/permitting/waterperm/ww-
perm/construct.html. This Web site currently contains information and
guidance on permit requirements and provides links to other informa-
tion resources. Additionally, the TCEQ’s Small Business and Environ-
mental Assistance Division (SB&EA) provides assistance and informa-
tion to small businesses and local governments regarding compliance
with TPDES regulations. They may be contacted at 1-800-447-2827.
SB&EA staff are headquartered in each of the 16 TCEQ statewide re-
gional offices.
Comment 20: Dallas commented that the permit does not address post-
construction runoff that may cumulatively affect streams and lakes as
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the flow volumes increase. Dallas asked if the TCEQ will address post-
construction runoff in the permit through the requirement of, for exam-
ple, permanent controls or vegetative controls.
Response 20: The proposed permit implements NPDES federal rules
that require the authorization of storm water runoff from small and large
construction activities during the time period commencing with the ini-
tial disturbance and lasting until final stabilization of the site. Controls
are required to reduce pollution in runoff during this period of con-
struction. The proposed permit does not go beyond these federal rules
to address discharges that occur following completion of construction
activities. However, the TCEQ is proposing a separate TPDES general
permit authorizing storm water runoff from certain small MS4s. This
permit would require operators of MS4s to develop a storm water man-
agement program that addresses postconstruction runoff from areas of
new development and areas of redevelopment. Operators of medium
and large MS4s must currently develop similar programs to comply
with NPDES and TPDES permits.
Comment 21: NF and CenterPoint commented that linear construc-
tion, such as trenching and similar activities required for the installa-
tion of utilities, should not be considered a construction activity subject
to the proposed permit. NF commented that this activity is more simi-
lar to road maintenance activities, an activity that is not subject to the
proposed permit.
Response 21: The federal NPDES rules require authorization for storm
water discharges from construction activities that disturb one or more
acres and from activities that are a part of a common plan of develop-
ment that will result in the disturbance of one or more acres. There is no
distinction based on the shape of the area that is disturbed. The TCEQ
adopted these federal rules by reference in 30 TAC Chapter 281. The
proposed permit was drafted with conditions and requirements that are
in accordance with these rules.
Comment 22: CPSSA, AEP, AECT, Austin Energy, and CenterPoint
requested clarification of the permit requirements for a utility provider
performing work within a large site where the developer is authorized
under the permit and has implemented an SWP3. CenterPoint com-
mented that contractual arrangements between a permitted developer
and a utility provider are sufficient for storm water pollution prevention
and that proper storm water controls can be achieved without requiring
the utility provider to obtain permit coverage. AEP and CenterPoint
commented that utility companies do not meet the definition of opera-
tor.
Response 22: Many utility providers will not meet the definition of
operator while installing utility service lines. Where utility installation
occurs within a large area of development, such as a housing subdi-
vision, the utility construction work will intersect many construction
sites and the utility provider will not have day-to-day operational con-
trol over the activities at these sites. In this instance the utility provider
would not meet the definition of operator and would not need to ap-
ply for coverage under the permit. The operator of each construction
site would be required to obtain permit coverage and the utility com-
pany must coordinate with these permittees so that utility work does
not compromise the SWP3 activities at each of the sites. However,
on properties where the only construction activity is the installation of
utility lines, the utility provider is the operator with day-to-day control
and is required to obtain permit coverage if one or more acres will be
disturbed.
Comment 23: LCRA commented that many activities associated with
linear projects may not fit the definition of construction and may not
result in land disturbance. LCRA gave examples of surveying, gate in-
stallation, and vehicle traffic along a right-of-way as transmission lines
are serviced, upgraded, and maintained. LCRA commented that the
definitions of large and small construction activities should be revised
to exclude activities that cause "little or no alteration or disturbance to
the existing soil surface."
Response 23: Specific examples and exceptions cannot be included to
address the many types of construction activities that may be subject
to the permit. However, the definitions do make a distinction between
maintenance activities and construction activities. Due to the fact that
the periodic maintenance of right-of-ways is a common activity for util-
ity providers, the last sentence in the definitions of small and large con-
struction activity is revised to include "the routine clearing of existing
right-of-ways" as an example of a maintenance activity.
Comment 24: HBAGD commented that the TCEQ should certify the
local storm sewer control ordinances currently being enforced in the
Dallas-Fort Worth area and elsewhere. HBAGD commented that if
those ordinances meet TPDES requirements, small construction oper-
ators could simply meet the local requirements and in doing so be in
compliance with the permit.
Response 24: The federal rules in 40 CFR §122.44(s), adopted by the
TCEQ in 30 TAC §305.531 (relating to Establishing and Calculating
Additional Conditions and Limitations for TPDES Permits) allow the
TCEQ to include permit conditions that incorporate by reference "qual-
ifying" local erosion and sediment control programs. The rules specify
a number of specific criteria for a program to meet the definition of a
"qualifying" local program and also specify how the permit must be
developed to specifically address deficiencies. TCEQ has not received
requests from any authority seeking approval for a qualifying program.
The draft permit is proposed with the necessary requirements for com-
pliance with the TPDES permitting requirements.
Comment 25: Dallas asked if the contents of the application for a
permit are required to follow §305.45.
Response 25: Authorization under the permit is gained by submitting
an NOI. The minimum requirements for the NOI are stated in the pro-
posed permit in Part II.D.7., "Obtaining Authorization to Discharge,"
and were established according to 30 TAC Chapter 205 (relating to
General Permits for Waste Discharges).
Title Page
Comment 26: HCFCD suggested that the TCEQ intends to require
construction sites that discharge solely to an MS4 to comply with per-
mit requirements. HCFCD and Houston commented that it is unclear
whether or not pipes and other components of an MS4 are a surface
water in the state. HCFCD suggested that the cover page of the permit
be revised to include language specifying that an MS4 is a surface wa-
ter in the state. Houston suggested that the permit could be revised to
clarify that discharges to an MS4 eventually reach surface water in the
state and may require permit coverage.
Response 26: Authorization for storm water discharges is required
whether the discharge is directly or indirectly to surface water in the
state. Discharges to an MS4 will ultimately result in a discharge to a
surface water in the state. Therefore, revisions to the permit are not
necessary, as discharges of storm water directly to an MS4 from con-
struction activities must be authorized if the activity disturbs one or
more acres.
Comment 27: V&E commented that the language on the title page
stating that the permit is an authorization to discharge "waste" is inac-
curate. V&E commented that the regulation of storm water is derived
from Federal Water Pollution Control Act, §1342(p), which pertains
solely to storm water discharges. V&E commented that the Federal
Water Pollution Control Act limits the regulatory oversight to munic-
ipal and industrial storm water, which is not a waste. V&E strongly
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recommended that the title page of the permit be changed to "General
Permit to Discharge Storm Water."
Response 27: The authority to issue TPDES permits stems from the
TWC. "Waste" is defined in TWC, §26.001(6) as "sewage, industrial
waste, municipal waste, recreational waste, agricultural waste, or other
waste as defined in this section." Storm water discharges are considered
an "other waste" under the TWC and as regulated in the TPDES permit
program.
Part I. Definitions
Comment 28: HCFCD suggested that, while the definition of "Best
Management Practices" is largely from federal regulations and there
may be justification for using it without modification, it should be mod-
ified to better relate to construction site BMPs. Houston requested that
the phrase "plant site runoff" be revised to "construction site runoff."
Houston requested that the phrase "or drainage from raw material stor-
age" be revised to "or drainage from material storage areas." Houston
and V&E requested the definition clarify if structural controls are a
BMP. Houston requested clarification for the term "other method" as
used in the definition for "Control Measure," and specifically asked if
"other method" refers to structural controls.
Response 28: The definition has been revised to include the suggested
changes. Additionally, local ordinances are added to the list of exam-
ples of BMPs. In making this change, the term "control measure," and
the definition for the term, are removed from the permit. The definition
for "Best Management Practices" now reads: "Schedules of activities,
prohibitions of practices, maintenance procedures, structural controls,
local ordinances, and other management practices to prevent or reduce
the discharge of pollutants. BMPs also include treatment requirements,
operating procedures, and practices to control construction site runoff,
spills or leaks, waste disposal, or drainage from raw material storage
areas."
Comment 29: TAB requested clarification for the term "initial distur-
bance" as used in the definition of "Commencement of Construction."
TAB requested that the definition not include initial site work and asked
that the following sentence be added: "This excludes soil-disturbing
activities involved in geotechnical or environmental assessments of a
site prior to construction, or initial surveying of the property for sale."
SWBT requested that the definition be revised to state that a distur-
bance is "the exposure of soil surface resulting from activities such as
clearing, grading, and excavating."
Response 29: Soil-disturbing activities that are not a part of a con-
struction project, such as the example of surveying a property to estab-
lish boundaries for the purpose of sale, are not subject to the permit.
However, surveying, geotechnical assessments, environmental assess-
ments, and similar activities relating to a construction activity, rather
than relating to the sale of the property are part of the construction
activity and subject to the requirements of the permit. Authorization
is required prior to the initiation of these activities if the sum total of
all construction activities disturbs one or more acres. In response to
these comments, the definition of "Commencement of Construction"
is revised to read: "The exposure of soils resulting from construction
activities such as clearing, grading, and excavating."
Comment 30: UTA, V&E, and Harris County requested that a defini-
tion for "common plan of development" be included in the permit, fact
sheet, or provided in a separate guidance document. TDCJ requested
clarification of the phrase "larger common plan of development" as
used within the definitions for the terms "Large Construction Activity"
and "Small Construction Activity." V&E suggested that TCEQ pro-
vide additional guidance materials for what constitutes a common plan
of development and Harris County suggested that the TCEQ reference
EPA’s Region 6 technical guidance on this term at the TCEQ Web site.
Response 30: In response to the comment the following definition is
included in the permit for the term "Common Plan of Development:"
"A construction activity that is completed in separate stages, separate
phases, or in combination with other construction activities. A com-
mon plan of development is identified by the documentation for the
construction project that identifies the scope of the project, and may
include plats, blueprints, marketing plans, contracts, building permits,
a public notice or hearing, zoning requests, or other similar documen-
tation and activities."
Comment 31: TDCJ expressed concern that it may have small con-
struction projects throughout the state that cumulatively equal or ex-
ceed one acre and is uncertain how these may or may not be a common
plan of development. The TDCJ requested exemption from permit re-
quirements when small projects cumulatively equal or exceed one acre.
Response 31: The permit requirements requiring small construction
activities of less than one acre, which are a part of a common plan of
development that would ultimately exceed one acre to comply with the
permit, has not changed. The NPDES rules require authorization for
storm water discharges from these sites. The TCEQ has adopted these
federal rules by reference in 30 TAC Chapter 281 and proposes issuance
of the draft permit according to these rules. However, the specific ex-
ample of several small construction activities conducted throughout the
state would not be a part of a common plan of development. These con-
struction activities occur at completely separate locations and are not
linked to a common site or project.
Comment 32: UTA requested guidance for the operator of a small
regulated construction activity in the event that plans are altered to the
extent that the activity becomes a large construction activity.
Response 32: If a small construction activity becomes a large con-
struction activity during the term of the project, operators must submit
a completed NOI and $100 fee to the ED, and provide a copy of the NOI
to any MS4 operator receiving the discharge, as soon as it becomes ap-
parent that the project is a large construction activity.
Comment 33: DFW and Reliant Energy asked how the 70% "native
background vegetative cover" criterion pertains to the definition of "Fi-
nal Stabilization." Reliant Energy requested that the TCEQ "clarify that
the 70 percent requirement refers to the pre-project status of vegetative
cover for the site, meaning that a site with little or no vegetation to be-
gin with need not have vegetation incorporated into it once construction
is complete." Reliant also requested that the TCEQ "clarify that ’native
background vegetative cover’ does not refer to the actual mix of native
plants at the pre-construction site, but any appropriate native plant or
plants for the site, such as fast native growing grasses."
Response 33: Final stabilization of soils at a construction site is
achieved when a uniform vegetative cover is established to equal at
least 70% of the background natural cover of native vegetation. For
example, if the vegetation on the undisturbed site (preconstruction)
covers 50% of the ground, the site must meet a final stabilization cover
requirement of 35% total cover (70% of 50%). If the construction site
was previously disturbed or developed, the background natural cover
must be determined by examining an adjacent or nearby site that has
not been developed or previously disturbed. The vegetation that is
selected for stabilization does not have to be a species that was native
to the site.
Comment 34: Arlington asked "what level of stabilization is required
by developers before transferring individual lots to homebuilders."
Response 34: The definition of final stabilization cannot be expanded
to directly address all individual situations. However, for this particu-
lar example, lots that are part of a common plan of development and
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that undergo final stabilization by a developer prior to sale may be ex-
cluded from the developer’s SWP3 and the associated requirements
whether or not the lots have been sold. When stabilized lots are sold
to a homebuilder, the homebuilder must obtain authorization under this
permit prior to initiating construction activities. If the developer main-
tains temporary stabilization of lots, and subsequently sells these lots
to a homebuilder, the developer may then exclude these areas from its
SWP3 following the sale. The homebuilder must then obtain autho-
rization and comply with the terms of the permit.
Comment 35: TAB expressed concern that the definition of final stabi-
lization requires a builder to establish and maintain temporary stabiliza-
tion, including perimeter controls. TAB expressed the belief that if silt
fencing or other structural controls are left in place once the homeowner
takes over the property, they will be an "eye sore" and will also pose
a safety concern. HCFCD and TAB commented that temporary stabi-
lization measures in the context of a residential development should be
adequate without additional perimeter controls.
Response 35: A perimeter silt fence may not be the best or most ap-
propriate temporary stabilization method and other perimeter controls
may be appropriate. Controls may not be necessary along the entire
perimeter of a lot in order to prevent erosion from storm water runon
and runoff and should be installed based on the site-specific conditions.
Therefore, the definition of "Final Stabilization" has been revised to re-
move the language "including perimeter controls." In addition, requir-
ing temporary controls to remain in place until "occupation of the home
by the homeowner" may be an uncertain period of time for the home-
builder to remain responsible for temporary controls. The definition is
further revised to state that the builder must maintain the controls until
"the time of transfer of the ownership of the home to the buyer."
Comment 36: Cleburne commented that the definition of "Final Sta-
bilization" contains two typographical errors, both referencing "condi-
tion 1 above," rather than referencing "condition (a) above."
Response 36: TCEQ has corrected the references.
Comment 37: Cleburne, Houston, ONCOR, and Gardere commented
that the language in the definition of final stabilization regarding con-
struction projects on land used for agricultural purposes should be sep-
arate from the language dealing with individual lots in a residential
construction site.
Response 37: In response to this comment the existing language in the
definition for those construction projects occurring on land used for
agricultural purposes has been separated from the language regarding
residential construction by changing (b)(3) under the definition to (c).
Comment 38: SWBT requested that the TCEQ exclude narrow
telecommunication cable installation projects, where the trench is two
feet or less in width and where cable installation is done using soil
plows, from the definition of large and small construction projects.
SWBT commented that the "water quality impacts along these narrow
linear projects are less than those from large contiguous construction
projects and should not warrant the same level of control." CenterPoint
supported a provision specifying that linear utility line installations
that disturb a width of two feet or less, such as trenching, not be
included in the definitions of "Large Construction Activity" or "Small
Construction Activity" and therefore not be subject to regulation.
Response 38: The NPDES rules require authorization for storm water
discharges from construction activities that disturb one or more acres
or from activities that are a part of a common plan of development that
will result in the disturbance of one or more acres. The TCEQ has
adopted these federal rules by reference in Chapter 281. The issuance
of the draft permit is according to these rules, and does not exclude any
construction activities based solely on the length or width of the dis-
turbed areas. Permittees using technologies that limit soil disturbance,
such as soil plows, may list these technologies as a best management
practice in the SWP3 for that project. Additionally, the permit contains
the flexibility to implement BMPs that reflect the differences between
large contiguous projects and narrow linear projects.
Comment 39: HCFCD commented that the maintenance of channels
should be excluded from the proposed definition of "Large Construc-
tion Activity." TCC commented that maintenance of existing pipelines
and other structures should not be considered a construction activity
and that the definitions of large and small construction activity should
be revised to exclude these activities.
Response 39: The current definition of "Large Construction Activ-
ity" contains language that exempts routine maintenance activities to
restore or maintain the designed profiles of a channel, ditch, or other
similar storm water conveyance and those activities are not subject to
the permit. However, replacing a deteriorated stretch of pipeline is con-
sidered a construction activity and possibly subject to the permit de-
pending on the amount of area disturbed and whether the pipelines fall
under the jurisdiction of the Texas Railroad Commission (RRC) (see
Response to Comment 85).
Comment 40: Harris County requested that the TCEQ add a definition
of "Maximum Extent Practicable" to the permit and commented that
this term is defined in the draft TCEQ Phase II MS4 general permit.
Response 40: No change has been made in response to this comment.
The term "maximum extent practicable" was developed by EPA to de-
scribe the development and implementation of storm water manage-
ment programs for regulated municipal separate storm sewer systems,
or MS4s. Instead, the permit is modified to delete the term from Part
III.F.2.(a)(i), allowing the term to remain specific to MS4 regulations.
Part III.F.2.(a)(i) is revised to substitute "to the extent practicable" for
the term "maximum extent practicable."
Comment 41: Houston, Harris County, and V&E commented that the
definition of "Municipal Separate Storm Sewer System" uses the term
"separate storm sewer system," but that this term is not defined. Hous-
ton, Austin, and Harris County suggested using the definition of MS4
from 40 CFR §122.26(b). Harris County, and V&E requested that the
phrase "that discharges to waters of the United States" be added to the
definition to clarify where the storm sewer must discharge in order to
be subject to permit coverage.
Response 41: Authorization under the permit is for discharges to sur-
face water in the state. However, in response to the comment a defi-
nition for the term "separate storm sewer system," has been added and
includes the definition that is consistent with the definition of this term
in TPDES permit TXR050000 for storm water associated with indus-
trial activities: "Separate storm sewer system - A conveyance or system
of conveyances (including roads with drainage systems, streets, catch
basins, curbs, gutters, ditches, man-made channels, or storm drains),
designed or used for collecting or conveying storm water; that is not
a combined sewer, and that is not part of a publicly owned treatment
works (POTW)."
Comment 42: Harris County requested that the TCEQ add a definition
of "Non-point Source " to the permit and include a statement that this
permit does not authorize non-point source discharges.
Response 42: TCEQ declines to add a definition for "Non-point
Source" in the proposed permit. The permit applies only to certain
point source discharges that are delineated in Part II.A. of the permit,
"Discharges Eligible for Authorization." However, the following
language has been added in Part II.B.10. of the permit, to state:
"Storm water discharges from agricultural activities that are not point
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source discharges of storm water are not subject to TPDES permit
requirements. These activities may include clearing and cultivating
ground for crops, construction of fences to contain livestock, construc-
tion of stock ponds, and other similar agricultural activities."
Comment 43: AECT and AEP commented that it is unclear that only
operators are required to submit an NOI to obtain coverage under this
permit. Harris County suggested that the TCEQ provide a reference in
the definition of "Notice of Intent" regarding who will be required to
submit an NOI. Harris County requested that the NOI and other permit
related forms be included with the permit.
Response 43: The notice and permit requirements to obtain authoriza-
tion to discharge are delineated in Part II.D. of the permit, "Obtaining
Authorization to Discharge," and are specific to the operator. Instruc-
tions will be added to the NOI to make it clear that it is the duty of the
operator to submit the form. TCEQ disagrees that the NOI and NOT
forms should be a part of the permit as this would limit the ability to
revise the forms during the term of the permit. These forms will be
available on the TCEQ Web site after the permit is adopted.
Comment 44: CenterPoint, AECT, and AEP requested that the terms
"owners" and "party," as used in the definition of "Operator," be re-
placed with the term "person(s)." CenterPoint, AECT, and AEP also
suggested that the term "construction project" be replaced with the
phrase "large construction activity or a small construction activity."
Response 44: The TCEQ agrees with the commenters and revises the
opening phrase in the definition of "Operator" to read: "person or per-
sons associated with a large or small construction activity. . . ."
Comment 45: AECT, AEP, and CenterPoint requested that the fol-
lowing language be included in the definition of "Operator:" "Operator
shall not include: (1) a subcontractor hired by, or under the supervision
of, the owner, general contractor or other person(s) who meets the cri-
teria in (a)(1) or (a)(2) above, or who is otherwise required to obtain
coverage under this permit; (2) a utility company, or its authorized sub-
contractor(s), where such person’s activities at a site disturbs the earth
as the result of a linear utility installation in an area permitted by an-
other person(s) meeting the criteria in (a)(1) or (a)(2) above; or (3) the
owner or a future owner of property where construction is occurring,
unless the owner of such property meets the criteria in (a)(1) or (a)(2)
above."
Response 45: TCEQ disagrees with the need to revise the definition.
For suggested item 1), a subcontractor hired by an operator would not
meet the definition of operator in most instances. However, in circum-
stances where the subcontractor does have day-to-day operational con-
trol or otherwise meets the definition of an operator, the proposed re-
vision would not be appropriate.
For suggested item 2), the determination of whether a utility company
is an operator is not based on whether or not activities occur on a cur-
rently permitted construction site, but on whether or not the utility com-
pany meets either of the two criteria in the current definition of oper-
ator. In circumstances where the subcontractor does have day-to-day
operational control or otherwise meets the definition of an operator, the
proposed exclusion based solely on the nature of the activity being con-
ducted would not be appropriate.
For suggested item 3), the current definition is sufficient to delineate if
an owner qualifies as an operator of a construction site.
Comment 46: TAB commented that the definition of "Operator"
should be revised to clearly state what constitutes "day-to-day opera-
tional control." TAB asserted that this may vary depending on the type
of construction and suggests the following revision of the definition:
"Residential-Operator means the land developer and/or general con-
tractor in charge of the land development. During homebuilding, the
homebuilder is the only entity that meets the definition of operator."
Response 46: The party meeting the definition of an operator may vary
based on a number of site-specific circumstances. TCEQ disagrees
with the proposed revisions that would limit the homebuilder as the sole
party meeting the definition of an operator at residential developments.
Whether a party is an operator is not dependant on the party’s title, but
on their authority. For example: 1) The owner is an operator when the
owner has operational control of plans and specifications that would
limit a contractor’s ability to develop and implement SWP3; 2) The
contractor is an operator when the contractor is not limited by plans and
specifications and has sufficient authority to develop and implement
an SWP3; and 3) The subcontractor is an operator if the contractor
extends to the subcontractor the authority necessary to develop and/or
implement the SWP3.
Therefore, depending on the site and the relationship between the par-
ties, there can either be a single party acting as a site operator responsi-
ble for obtaining permit coverage or there can be two or more operators
who need permit coverage.
Comment 47: Dallas commented that the definition of "Pollutant" is
not consistent with the EPA’s definition of the term and that it should
be modified to list sediment as an example.
Response 47: TCEQ disagrees with the need to revise the definition.
The definition of "Pollutant" is taken from TWC, §26.001(13), and the
definition does not attempt to list all possible examples.
Comment 48: V&E commented that the phrase "surface runoff and
drainage" within the definition of "storm water" is not limited to storm
water and snow melt. Substances other than storm water and snow
melt may result in surface runoff and drainage. V&E recognized that
the definition "is taken from the U. S. EPA’s storm water regulations,"
but recommended that the word "thereof" be added at the end of the
sentence in this definition "to make clear what kinds of surface runoff
and drainage are addressed."
Response 48: The phrase "surface runoff and drainage" could be in-
terpreted to occur as a result of something other than rainfall, snowfall,
and other types of atmospheric precipitation. As noted by V&E, the
definition of storm water in the proposed permit is the exact wording
found in the federal storm water regulations, NPDES storm water per-
mits, and it is also included in other TPDES permits. Therefore, to
maintain consistency, no change has been made to the current defini-
tion.
Comment 49: Cleburne commented that the definition of "Structural
Control" includes many controls that by convention are usually referred
to as non-structural controls, such as drain inlet protection.
Response 49: Drain inlet protection is considered a structural control
because it fits the definition of a "device" to prevent pollution in storm
water runoff as stated in the definition of "Structural Control."
Comment 50: TAB commented that the examples listed in the defini-
tion of "Structural Control (or Practice)" are mostly for highway and
large scale construction projects. TAB requested the definition include
controls that are specific for homebuilding. TAB suggested that the
TCEQ add the following to the last sentence: "cutback curb, maintain
existing vegetation, erosion control matting, landscape barriers, and
sediment logs."
Response 50: The definition contains many examples, but not an in-
clusive list of all structural controls. The definition does not limit the
use of structural controls to the listed examples. The definition does
not attempt to list all possible examples.
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Comment 51: Houston commented that the definition of "surface wa-
ter in the state" specifies that "waters in treatment systems which are
authorized by state or federal law, regulation, or permit, and which are
created for the purpose of waste treatment are not considered to be wa-
ter in the state." Houston expressed the belief that if storm water is
considered a waste, then Houston’s MS4 is a "treatment system . . .
authorized by state or federal permit" and is not a surface water in the
state. Houston stated that if this is accurate, discharges from a con-
struction site to Houston’s MS4 would not be covered by the proposed
permit.
Response 51: Discharges from a construction site to an MS4 require
authorization if the construction activity disturbs one or more acres.
Authorization for storm water discharges is required whether the dis-
charge is directly to surface water in the state or to an MS4 will ulti-
mately discharge to a surface water in the state.
Comment 52: Houston commented that at the small MS4 storm water
general permit public meeting held in Houston on October 29, 2002,
TCEQ staff stated that "most discharges to surface water in the state
would also constitute discharges to waters of the United States" and that
exceptions "would be limited to discharges to playa lakes and similar
discharges that are absorbed into the ground." Houston wanted TCEQ
to "clarify that these statements are correct." V&E requested an exam-
ple of where a discharge to surface water in the state would not ulti-
mately reach waters of the United States.
Response 52: Surface water in the state includes certain playa lakes
and isolated wetlands that may not be waters of the United States. Also,
storm water that infiltrates or is absorbed into soil, and that is not al-
lowed to runoff, is not a discharge to surface water in the state or a
discharge to waters of the United States. However, "playa lakes and
similar discharges that are absorbed into the ground" were provided
as possible examples and there may be other instances that where dis-
charges to surface water in the state are not discharges to waters of the
United States.
Comment 53: HPER recommended adding "playa lakes" to the defi-
nition of "Surface Water in the State."
Response 53: TCEQ disagrees with the need to modify the definition
of "Surface Water in the State." The definition is taken directly from
30 TAC §307.3(57), relating to Texas Surface Water Quality Standards.
The TCEQ has a separate policy statement regarding playa lakes and
the requirements for discharges to these types of waters.
Comment 54: Harris County and V&E wanted to know the difference
between surface water in the state and waters of the United States. V&E
requested that written guidance be provided to the regulated commu-
nity.
Response 54: MS4 is a term that is defined in the permit as well as
in the Multi-Sector General Permit and at 40 CFR §122.26. Generally,
it is any publicly owned system of storm water conveyances. Surface
water in the state is defined in the permit and is in accordance with
the definition in Chapter 307 (relating to Texas Surface Water Quality
Standards). Portions of an MS4 may also be a surface water in the
state. However, discharges from construction activities that result in
the disturbance of one or more acres must be authorized by TPDES
permits regardless of whether they are discharges to surface water in
the state or discharges to surface water in the state through an MS4.
Comment 55: Harris County requested to know the difference between
a surface water in the state and an MS4. V&E requested clarification
on how to determine where an MS4 ends and surface water in the state
begins if man-made ditches (such as those maintained by the Harris
County Flood Control District) are used. V&E asked if these ditches
are an MS4, a surface water in the state, or both. Houston requested
clarification regarding whether the streets, gutters, ditches, and storm
sewers that constitute an MS4 are surface water in the state.
Response 55: The definition of an MS4 is included in the permit.
An MS4 is generally a publicly owned system, designed and used for
collecting and conveying storm water, that may include roads with
drainage systems, streets, catch basins, curbs, gutters, man-made chan-
nels, storm drains, and ditches. The definition of surface water in the
state is included in the permit. Surface waters in the state are gener-
ally any of a number of bodies of surface water (with the exception of
waste treatment systems), fresh or salt, navigable or nonnavigable, that
are wholly or partially inside or bordering the state and subject to the
jurisdiction of the State of Texas.
There are instances where water may be both a surface water in the state
and an MS4 though it is not possible to articulate all scenarios where
it is one or the other or both. For example, portions of an MS4 sys-
tem, including ditches, may be a surface water in the state. As pointed
out by EPA in the preamble to its Phase II storm water permit (64 FR
68722), a ditch may be part of an MS4. As with other determinations
of jurisdictional provisions of the CWA, that determination, however,
requires case-specific evaluations of fact. Once a body of water is iden-
tified as a surface water in the state, it remains a surface water in the
state down-gradient or down stream from that point. If construction
activities result in the disturbance of one or more acres, storm water
discharges from the site must be authorized regardless of whether the
discharge is to surface water in the state or to an MS4. The construction
site operator must provide either a copy of the construction site notice
or NOI to the operator of any MS4 that receives the discharge, regard-
less of whether or not that portion of the MS4 is a surface water in the
state. These distinctions are not necessary to determine if the discharge
requires authorization or whether or not an MS4 operator must be no-
ticed of the discharge.
Comment 56: V&E asked, if an MS4 is both an MS4 and a surface
water in the state, for clarification on how the regulated community is
to distinguish between an MS4 operated by an MS4 operator and the
surface water in the state to which the discharge is made.
Response 56: It is not necessary for operators to make this distinction
in order to determine if authorization under the permit is necessary.
Operators of construction activities that result in the disturbance of one
or more acres must obtain authorization for discharges of storm water
runoff whether the discharge is directly or indirectly to surface water in
the state. Discharges to an MS4 will ultimately result in a discharge to
a surface water in the state. However, all MS4s are required to develop
and submit as part of their authorization a map or maps of their system
which may be consulted to determine if the MS4 exercises jurisdiction
of the water into which a construction site is discharging.
Comment 57: V&E, Houston, and Harris County commented that the
definition for "Waters of the United States" in the permit does not par-
allel the definition in the federal storm water regulations in 40 CFR
§122.2. V&E stated that the language excluding water treatment sys-
tems and prior converted croplands has been omitted. V&E requested
that these exclusions be added to the definition in the proposed permit.
Response 57: The definition of "Waters in the United States" in the
permit is amended to add the following language omitted from the fed-
eral definition: "Waste treatment systems, including treatment ponds or
lagoons designed to meet the requirements of CWA (other than cooling
ponds as defined in 40 CFR §423.11(m) which also meet the criteria
of this definition) are not waters of the United States. This exclusion
applies only to man-made bodies of water which neither were origi-
nally created in waters of the United States (such as disposal area in
wetlands) nor resulted from the impoundment of waters of the United
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States. Waters of the United States do not include prior converted crop-
land. Notwithstanding the determination of an area’s status as prior
converted cropland by any other federal agency, for the purposes of
the CWA, the final authority regarding CWA jurisdiction remains with
EPA."
Comment 58: HPER recommended that a definition for "Temporary
Stabilization" be added to the permit.
Response 58: The following definition has been added to the permit:
"Temporary Stabilization - A condition where exposed soils or dis-
turbed areas are provided a protective cover, which may include tem-
porary seeding, geotextiles, mulches, and other techniques to reduce or
eliminate erosion until either final stabilization can be achieved or until
further construction activities take place."
Part II.A. Discharges Eligible for Authorization
Comment 59: AECT and AEP commented that this section should
be titled "Discharges Eligible for Authorization by Operators." AECT,
AEP, and CenterPoint asked that the language in Part II.A.1. and 2. be
revised to refer to operators of construction activities to make clear that
it is the operator that must obtain the necessary authorization under the
permit.
Response 59: Part II.A. of the permit specifically describes the types
of discharges that are eligible for authorization. Part II.D. of the per-
mit, "Obtaining Authorization to Discharge," specifies that it is the op-
erator of a construction activity that must obtain authorization for the
discharges covered under the permit.
Comment 60: HCFCD supported allowing ancillary sites such as bor-
row pits to be covered under the proposed permit. Borrow pits and other
ancillary sites are commonly located further from the main construc-
tion activity than the proposed language allows, particularly in urban
areas of the state. HCFCD did not agree with the requirement that such
sites be located "adjacent to, or in close proximity to" the main con-
struction activity. HCFCD suggested that the TCEQ allow ancillary
sites directly related to the main construction site to develop their own
SWP3 and to be covered under the same NOI. HCFCD asserted that
"this should be allowed when the functional link between sites can be
clearly demonstrated."
Response 60: Certain temporary supporting industrial activities should
be allowed coverage under the permit where they directly support the
construction activity. This provides an efficient means for obtaining
the necessary authorization for these sites while encouraging coordi-
nated pollution prevention activities between the associated sites. For
example, the permit allows authorization for ancillary concrete batch
plants and asphalt plants. These plants are usually temporary or mobile
operations that move to the area of the construction site and provide di-
rect support to the construction activity. When the construction activity
is completed these operations typically move to the next construction
site. As suggested, these sites can be addressed in an SWP3 and au-
thorized when the construction site operator submits the NOI for the
construction activity. Because the authorization for these supporting
sites is included in the authorization for the main construction activ-
ity, the sites must be located in close proximity to the actual construc-
tion activity. Borrow pits are not like concrete and asphalt batch plants
because they are typically not temporary or mobile and, as described
by HCFCD, are not typically located at or near the construction ac-
tivity. Where the supporting activities are remotely located, they may
be authorized under the industrial storm water permit, TPDES permit
number TXR050000. In Response to Comment 63, TCEQ proposes to
establish a requirement that supporting activities may qualify for au-
thorization under the construction operator’s storm water permit if the
supporting site is within one mile from the construction site boundary.
Part II.A.1. Storm Water Associated with Construction Activity
Comment 61: Harris County requested that the statement "discharges
of storm water runoff from small and large construction activities may
be authorized under this general permit" be revised to state that the
discharges "are authorized" under the general permit.
Response 61: TCEQ disagreed with the proposed revision. Some con-
struction activities may not qualify for coverage, as described in Part
II.B. of the general permit titled "Limitations on Permit Coverage," and
coverage is conditional and based on compliance with the terms and
conditions of the permit. Also, it is possible to authorize discharges of
storm water under an individual TPDES permit.
Part II.A.2. Discharges of Storm Water Associated with Other Indus-
trial Activities
Comment 62: Harris County requested that the statement "Discharges
of storm water runoff from concrete batch plants, asphalt batch plants,
equipment staging areas, material storage yards, material borrow ar-
eas, and excavated material disposal areas may be authorized under
this general permit provided . . . " be revised to read "Discharges of
storm water runoff from construction support activities including con-
crete batch plants, asphalt batch plants, equipment staging areas, . . .
."
Response 62: TCEQ agrees with the commenter and revises Part
II.A.2. of the draft permit to read: "Discharges of storm water runoff
from construction support activities, including concrete batch plants,
asphalt batch plants, equipment staging areas, material storage areas,
material borrow areas, and excavated material disposal areas may be
authorized under this general permit provided . . . ."
Comment 63: V&E requested the basis for requiring that the support-
ing activity must be located at, adjacent to, or in close proximity to the
permitted construction site in order to be covered under the authoriza-
tion for the construction activity. V&E further requested clarification
on what "close proximity" means. Houston requested that this section
of the permit be revised to delete the requirement that the supporting
activity must be "located at, adjacent to, or in close proximity to the
permitted construction site."
Response 63: The permit includes the provision for coverage of sup-
porting industrial activities in order to provide an efficient means for
the necessary authorization while encouraging coordinated pollution
prevention activities between associated sites. The activities at sup-
porting sites can be addressed in an SWP3 and authorized when the
construction site operator submits the NOI for the construction activ-
ity. Because the authorization for these supporting sites is included in
the authorization for the main construction activity, it is required that
the supporting sites be located in close proximity to the actual construc-
tion activity. Where the supporting activities are remotely located, they
may be authorized under the industrial storm water permit, TPDES Per-
mit Number TXR050000. In order to provide guidance, the permit is
revised to require that the supporting activity must be located within a
one-mile distance from the construction site boundary.
Comment 64: V&E requested "clarification on whether an off-site
supporting activity that is used by the same operator to support con-
struction activities at several different locations is still eligible for cov-
erage under the permit so long as the off-site support area is identified
and has storm water management controls for that area in at least one of
the pollution prevention plans for the individual construction projects."
Response 64: Storm water discharges from an off-site supporting ac-
tivity can only be included under the authorization for a single "sup-
ported" construction activity at any one time. While operating under
that authorization, the site can provide support to additional construc-
tion activities and also sell their services and products to the public in
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general. When the authorization for the supported construction activity
is terminated, the supporting site may be covered under another autho-
rized supported site by amending the SWP3 of the authorized site to
include the off-site supporting activity. Alternatively, the off-site sup-
porting activity may obtain coverage under the industrial storm water
permit, TPDES Permit Number TXR050000.
Part II.A.2.(c)
Comment 65: TXDOT commented that the difference between indus-
trial and construction activity should be clarified. Equipment staging
areas, material storage yards, material borrow areas, and excavated ma-
terial disposal areas may be associated with the actual construction ac-
tivity, but are not industrial activities themselves.
Response 65: In response to the commenter, the title of Part II.A.2. is
revised to read; "Discharges of Storm Water Associated with Construc-
tion Support Activities."
Part II.A.3. Nonstorm Water Discharges
Comment 66: Part II.A.3. of the general permit contains a list of
nonstorm water discharges that are eligible for authorization under the
general permit. Austin recommended including a qualifier that these
discharges, except for discharges from fire fighting activities, are eligi-
ble for authorization if they would not result in a pollutant discharge.
Houston requested that the permit clarify that these discharges are not
allowed where the MS4 operator has determined that the discharge is
a "substantial source of pollutants to the MS4."
Response 66: These nonstorm water discharges are common
discharges that may be characterized as "de minimis sources" of
pollutants. However, MS4 operators may, based on site-specific
conditions, local water quality issues, and other factors, restrict these
discharges to their systems through local ordinances and controls.
Additionally, any problematic discharges may be reported to a TCEQ
regional field office for investigation.
Comment 67: Houston expressed the belief that the permit appears
to allow the discharge of wash water from cement trucks, which can
contain significant levels of pollutants and should not be allowed.
Response 67: A discharge of water from washing concrete truck
chutes and related equipment would not be authorized under this
permit. However, some operators may establish a best management
practice of washing the exterior of trucks and equipment immediately
prior to their leaving the construction site to prevent or reduce the
off-site tracking of mud. Therefore, Part II.A.3.(c) is revised to
read: "(c) vehicle, external building, and pavement wash water where
detergents and soaps are not used, where spills or leaks of toxic or
hazardous materials have not occurred (unless all spilled material has
been removed; and if local state, or federal regulations are applicable,
the materials are removed according to those regulations), and where
the purpose is to remove mud, dirt, and dust;"
Comment 68: Cleburne commented that "pavement wash water at a
new construction site often contains a great deal of sand, soil, or sed-
iment" and that "language should be added to prevent this from being
an authorized discharge to the storm drain system."
Response 68: The construction site operator authorized under the gen-
eral permit must control erosion through the development and imple-
mentation of BMPs that either prevent or limit the off-site transport of
soils. Paved areas that are covered in sand, soil, and sediment may
be evidence of ineffective or nonexistent best management practices.
However, it is acceptable to develop a BMP in the event of this situa-
tion to remove this material with a shovel and broom prior to washing
the surface. It would not be an acceptable BMP to simply wash these
materials into a storm drain system.
Comment 69: V& E commented that Part II.A.3.(c) of the general per-
mit contains a restriction for the discharge of wash water where spills
or leaks of toxic or hazardous materials have not occurred, unless all
spilled material has been removed. V&E commented that "the focus
should be on those spill events that impact or have the ability to impact
such wash waters" and recommended insertion of the clause "in areas
where such wash waters may come into contact with these spills and
leaks" after the words "have not occurred." V&E also questioned the
use of the word "all" in the permit language and asked if this means that
"every molecule of the substance that has spilled or leaked or does it
mean to the extent either reasonably removed under the circumstances
or as required by law." V&E also asked where there has been a hydro-
carbon release from a storage tank and the site has been remediated to
the extent required by TCEQ such that a "no further action" or similar
closure letter has been issued, has "all" of the spilled or leaked material
been removed.
Response 69: Spills must be cleaned up in accordance with applicable
regulations. For clarification Part II.A.(c) has been revised to state that
unless all spilled material has been removed; and if local, state, or fed-
eral regulations are applicable, the materials are removed according to
those regulations. See Response to Comment 67 for the full text of the
section.
Part II.A.3.(g)
Comment 70: V&E recommended that "trench dewatering flows" be
expressly included in subpart (g). If the change is not made, V&E
wants to know the "rationale for such refusal and whether the agency
acknowledges that trench dewatering is nevertheless covered under the
Construction GP."
Response 70: Water that accumulates in a trench will usually origi-
nate either from rainfall or groundwater infiltration. The permit autho-
rizes the discharge of storm water and uncontaminated groundwater.
Best management practices should be developed for construction sites
where this activity is necessary. The BMP should ensure that the dis-
charge does not erode soils downstream, does not contain excessive
suspended solids that would affect receiving waters, and does not ex-
hibit characteristics of a contaminated groundwater, such as groundwa-
ter containing petroleum distillates, solvents, and other pollutants.
Comment 71: Harris County requested that the TCEQ revise the lan-
guage in Part II.A.3.(g) from "including foundation or footing drains"
to "and foundation or footing drains" to be consistent with EPA Region
6 construction general permit language. Austin recommended modify-
ing the phrase "uncontaminated ground water or spring water, including
foundation or footing drains where flows are not contaminated with in-
dustrial materials such as solvents" to include at the end ". . . solvents
or other pollutants."
Response 71: Part II.A.3.(g) is revised to read, "uncontaminated
ground water or spring water, including foundation or footing drains
where flows are not contaminated with industrial materials such as
solvents and other pollutants."
Part II.A.4. (Now Part II.A.3.) Other Permitted Discharges
Comment 72: Houston and Harris County requested clarification of
what is meant by the phrase "separate TPDES or TCEQ permit" as used
within this section and throughout the proposed permit. Houston and
Harris County stated that this language should also include a reference
to NPDES permits because some NPDES storm water permits remain
in effect.
Response 72: The phrase "separate TPDES or TCEQ permit" refers to
any other TPDES or TCEQ individual or general permit. The permit
has been revised in response to this comment to substitute the phrase
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"separate NPDES, TPDES, or TCEQ Permit" for the existing phrase
"separate TPDES or TCEQ permit" throughout the permit.
Part II.B. Limitations on Permit Coverage
Comment 73: Cleburne noted that "items 3, 4, and 6 refer to special
circumstances where use of the general permit may be denied by TCEQ
and the executive director may" require an individual permit. Cleburne
commented that these specialized conditions would require the devel-
oper or builder to be aware of water quality standards, the quality of re-
ceiving waters, and designation of water quality areas, which is not gen-
erally known by Texas citizens. Cleburne asked "how will the TCEQ
make it known to potential permit applicants if their location will fall
within an area that would deny them use of this general permit?"
Response 73: In regard to Part II.B.3., "Compliance With Water Qual-
ity Standards," TCEQ will directly notify the operator upon becoming
aware that an application for an individual permit or coverage under a
separate general permit is necessary to ensure compliance with water
quality standards and for other factors described in Part II.G.2. of the
permit. In regard to Part II.B.4., "Discharges to Water Quality-Impaired
Receiving Waters," TCEQ will notify permittees and operators submit-
ting NOIs if a TMDL implementation plan is developed that would di-
rectly affect storm water discharges authorized under the permit. In
regard to Part II.B.6., "Discharges to Specific Watersheds and Water
Quality Areas," operators must review 30 TAC Chapter 311 (relating to
Watershed Protection), to determine if any restrictions or prohibitions
would restrict planned discharges at a construction site. This rule, and
any restrictions stemming from the rule, are separate from the condi-
tions of this permit.
Comment 74: Cleburne stated that if TCEQ denies permit coverage
for construction activities, this may dramatically affect municipalities
that must, as a requirement of their Phase I MS4 permit, enforce storm
water runoff from construction sites. Cleburne stated that if TCEQ
denies coverage for a site, a city may be found in violation of its Phase
I permit where building permits have been issued and construction has
commenced. However, Cleburne stated that if a municipality attempts
to deny a development permit to an operator based on lack of TPDES
coverage, then that act may constitute a taking. Cleburne stated that
this permit provision could become a liability and a legal issue for those
involved.
Response 74: TCEQ disagrees that if the TCEQ denies or suspends
a construction operator’s authorization under this permit, the munici-
pality receiving the discharge is in violation of its MS4 Phase I permit.
The Phase I MS4 permit requires the municipality to develop and im-
plement an illicit discharge detection and elimination program and to
develop ordinances as necessary to enforce the program. If the munici-
pality discovers through implementation of this program that a contrac-
tor was denied TPDES permit coverage and that construction activities
continue, the municipality may find the contractor in violation of the
ordinance. The municipality should also notify the applicable TCEQ
regional office. These are actions that the municipality can take that
are compliant with their Phase I permit requirements. It is not a Phase
I MS4 requirement that the issuance of a building permit by a munic-
ipality be contingent on the applicant having a TPDES storm water
permit.
Part II.B.2.
Comment 75: Harris County requested that the term "storm water as-
sociated with construction activity" be revised to "storm water runoff
associated with construction activity" to be consistent with the EPA Re-
gion 6 construction general permit language.
Response 75: TCEQ disagrees with the proposed change. The defini-
tion of "storm water associated with construction activity" in the permit
includes "storm water runoff from a construction activity . . . ."
Part II.B.3: Compliance With Water Quality Standards
Comment 76: Harris County requested that the first sentence stating,
"Discharges to surface water in the state that would cause or contribute
to a violation of water quality standards or that would fail to protect and
maintain existing designated uses of receiving waters are not eligible
for coverage under this general permit" be revised to refer to storm
water "discharges from construction sites to surface water in the state."
Harris County stated that this would be consistent with the language in
the federal permit for construction activities.
Response 76: TCEQ disagrees with the need for this revision as the
permit defines the scope of discharges eligible for authorization in Part
II., "Permit Applicability and Coverage."
Comment 77: Harris County requested that the TCEQ clarify what it
means by "alternative general permit" in the second sentence of Part
II.B.3. Harris County noted that Part II.G. of the permit only describes
"Alternative Coverage Under an Individual TPDES Permit."
Response 77: In response to this comment, the title of Part II.G. has
been revised to read, "Alternative TPDES Permit Coverage." Item Part
II.G.3, is added to state: "Any discharge eligible for coverage under
this general permit may alternatively be authorized under a separate,
applicable general permit according to 30 TAC Chapter 205 (relating
to General Permits for Waste Discharges)." Additionally, the reference
"(see Part II.G.3)" has been added after "alternative general permit" in
Part II.B.3.
Part II.B.4. Discharges to Water Quality-Impaired Receiving Waters
Comment 78: TXDOT requested that the permit be revised to clarify
that impaired waters are those that are listed on "the EPA approved
Clean Water Act §303(d) list" to avoid confusion regarding which list
is applicable.
Response 78: TCEQ agrees with the comment and has made the sug-
gested revision. The latest EPA-approved CWA, §303(d) list of im-
paired waters is the applicable list for implementation of the permit.
Currently, the 2000 §303(d) list is in effect.
Comment 79: TXDOT commented that a TMDL implementation plan
should be satisfied by the erosion and sediment control provisions in
the proposed permit and that the permit should be sufficient to protect
waters impaired for sediment related issues.
Response 79: Compliance with the provisions of the proposed permit
should ensure protection of receiving waters from suspended solids as-
sociated with storm water runoff from construction sites. TMDL im-
plementation plans are necessarily predicted on numerous site-specific
factors. Therefore, it is not possible to definitively conclude that these
plans will not require some additional, future control.
Comment 80: TCC requested that TCEQ "provide additional clarifica-
tion" on how the requirements of the permit will apply to construction
projects that discharge storm water runoff to animpaired receiving wa-
ter. TCC gave the specific example of a construction site, located "on
pastured land," that discharges to a creek that is listed as impaired due
to elevated levels of bacteria. TCC asked if such a site would need to
be authorized under an individual permit.
Response 80: The permit contains certain restrictions for new sources
or new discharges of the constituents of concern to impaired waters.
Additional controls would only be necessary for a construction site if
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contained in an approved TMDL or specifically required by an imple-
mentation plan those controls for storm water associated with construc-
tion activity. In the example, construction activities would not be ex-
pected to contribute bacteria to storm water runoff. However, where
TMDL identified storm water associated with industrial activities is a
source of the constituent of concern and where additional specific con-
trols are required, these controls could either be included in the SWP3
for the site and covered under the general permit or an individual per-
mit.
Comment 81: HBAGD commented that this section may cause confu-
sion since the list of impaired waters is not readily available to typical
homebuilders. In some areas, builders may unknowingly cause some
storm water discharge into impaired waters.
Response 81: The list of impaired waters is available on the TCEQ
Web site at www.tnrcc.state.tx.us/admin/topdoc/sfr/058-99/index.html.
Additionally, if an approved TMDL specifically addresses storm water
associated with construction activities, the TCEQ may screen notices of
intent as they are processed to identify those that may be affected by the
TMDL. The TCEQ may additionally modify the permit, if necessary,
to address discharges to these waters. In response to the comment, the
website address for the most recently adopted §303(d) list is added to
Part II.D.2. of the permit.
Comment 82: Harris County commented that the EPA Region 6 con-
struction general permit does not authorize storm water discharges from
construction sites that will cause, or have reasonable potential to cause
or contribute to, violations of water quality standards. Thus, EPA lim-
its coverage on the basis of the discharge and does not restrict coverage
based on the condition of the receiving waters. Harris County recom-
mended that TCEQ modify the section to be more consistent with the
federal permit and to limit permit coverage based on the discharges
rather than on the condition of the receiving waters.
Response 82: Part II.B.3. of the permit, "Compliance with Water
Quality Standards," prohibits authorization of discharges that "would
cause or contribute to the violation of water quality standards . . . ."
However, according to 30 TAC Chapter 307 (relating to Texas Surface
Water Quality Standards), discharges must protect and maintain exist-
ing designated uses of receiving waters. Therefore, TPDES permits
must be developed with consideration for both the quality of the pro-
posed discharge and the quality and nature of the receiving waters.
Part II.B.5. Discharges to the Edwards Aquifer Recharge Zone
Comment 83: UTS and TXDOT requested that the requirement to
attach a copy of the Water Pollution Abatement Plan (WPAP) to the
SWP3 be removed from the permit because of the size of the WPAP
document.
Response 83: The permit has been revised to remove the following
requirement: "A copy of the agency-approved Water Pollution Abate-
ment Plan, required by the Edwards Aquifer Rule, must be attached as
a part of any SWP3 that is developed as a requirement of this general
permit."
Comment 84: TXDOT requested clarification on the requirements to
submit copies of NOIs to the TCEQ regional offices for activities within
or ten miles upstream of the Edwards Aquifer recharge zone. TX-
DOT commented that "ten miles upstream" is a vague requirement and
should be changed to be consistent with the Edwards Aquifer Rules and
TCEQ’s definition of contributing zone. TXDOT asked for guidance
on notice for small construction activities where no NOI is required
and also for electronically submitted NOIs. TXDOT commented that
TCEQ should be responsible for forwarding copies of the NOI to the
relevant regional office. LCRA commented that the permit language
should be reorganized based on the different requirements for new and
existing discharges.
Response 84: In response to the commenter the permit has been re-
vised to require that copies of NOIs be provided to the appropriate
TCEQ regional office for large construction activities occurring on the
Edwards Aquifer contributing zone. There is no requirement for op-
erators of small construction activities to provide similar notice. This
is consistent with the current requirements of 30 TAC Chapter 213,
Subchapter B (relating to Contributing Zone to the Edwards Aquifer in
Medina, Bexar, Comal, Kinney, Uvalde, Hays, Travis, and Williamson
Counties). Part II.B.5. is revised as: "Discharges cannot be autho-
rized by this general permit where prohibited by 30 Texas Administra-
tive Code (TAC) Chapter 213 (relating to Edwards Aquifer). (a) For
new discharges located within the Edwards Aquifer Recharge Zone,
or within that area upstream from the recharge zone and defined as the
Contributing Zone, operators must meet all applicable requirements of,
and operate according to, 30 TAC Chapter 213 (Edwards Aquifer Rule)
in addition to the provisions and requirements of this general permit;
(b) For existing discharges, the requirements of the agency-approved
Water Pollution Abatement Plan under the Edwards Aquifer Rules are
in addition to the requirements of this general permit. BMPs and main-
tenance schedules for structural storm water controls, for example, may
be required as a provision of the rule. All applicable requirements of
the Edwards Aquifer Rule for reductions of suspended solids in storm
water runoff are in addition to the requirements in this general permit
for this pollutant. For discharges from large construction activities lo-
cated on the Edwards Aquifer contributing zone, applicants must also
submit a copy of the NOI to the appropriate TCEQ regional office."
Part II B.9: Oil and Gas Production
Comment 85: Austin requested that the TCEQ provide clarification
related to jurisdiction over the construction of pipelines for the trans-
portation of other types of petroleum (such as natural gas liquids, gaso-
line, and other refined products).
Response 85: Under TWC, §26.131(a)(F), the RRC has jurisdiction
over activities associated with the storage, handling, reclamation, gath-
ering, transportation, or distribution of oil or gas prior to the refining of
such oil or prior to the use of such gas in any manufacturing process or
as a residential or industrial fuel. Construction of a pipeline is an ac-
tivity associated with the transportation or distribution of oil and gas.
The RRC and TCEQ have entered into an MOU that further details the
responsibilities of each agency. Under the MOU, the RRC has respon-
sibility for activities associated with the exploration, development, or
production of oil, gas, or geothermal resources including transportation
of crude oil and natural gas by pipeline. Therefore, RRC has jurisdic-
tion over the construction of pipelines used for transportation or distri-
bution of natural gas and natural gas liquids prior to the use of such gas
in any manufacturing process or as a residential or industrial fuel. The
TCEQ has jurisdiction over the construction of pipelines used for the
transportation of refined oil products such as gasoline.
Part II.C. Deadlines for Obtaining Authorization to Discharge
Comment 86: TXDOT commented that ongoing small construction
is defined as construction that is ongoing as of March 10, 2003, but
ongoing large construction is defined as construction that is ongoing
as of the date of permit issuance. TXDOT requested that the permit
be modified for consistency to allow for a 90-day grace period for all
construction activities authorized under this permit.
Response 86: Large construction activities are Phase I storm water ac-
tivities that are currently regulated by the EPA under an NPDES gen-
eral permit. The proposed TPDES permit is an assumption by TCEQ
of the Phase I federal permitting responsibilities for large construction
activities and also includes Phase II storm water discharges from small
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construction activities. To assure ongoing compliance with Phase I reg-
ulations, the proposed permit does not include a grace period.
The Phase II federal rules, finalized in 64 FR 68722 (December 9,
1999), set a deadline of three years and 90 days from the publication of
the federal rules in the Federal Register for small construction sites to
obtain permit coverage. Thus, the deadline per federal regulations for
small construction activities to obtain coverage is March 10, 2003.
Part II.C.2. Small Construction Activities
Comment 87: HPER pointed out that the fact sheet states that opera-
tors of small construction sites are not required to submit an NOI, but
must develop an SWP3. Language in Part II.C.2. of the permit states
that these construction sites must be authorized. HPER wanted to know
how these operators are authorized.
Response 87: Part II.D, "Obtaining Authorization to Discharge," de-
scribes the process for obtaining authorization. Generally, operators
of small construction sites can be authorized in two ways. If a waiver
condition can be met, the operator can sign and post a construction site
notice and provide a copy of the notice to the operator of any MS4
that receives the discharge. Alternatively, the operator can develop and
implement an SWP3, sign and post the construction site notice, and
provide a copy of the notice to the operator of any MS4 that receives
the discharge.
Part II.D. Obtaining Authorization to Discharge
Comment 88: Harris County requested that the TCEQ revise the
phrase "site notice" to "construction site notice."
Response 88: TCEQ agrees with the commenter and has revised these
references.
Comment 89: Cleburne commented that the permit does not address
how TCEQ will provide notification of the operator if TCEQ denies
use of the permit after an NOI has been filed or, in the case of a small
construction site, after the operator posts a notice and proceeds with
construction.
Response 89: TCEQ will directly notify the applicant in writing as
soon as possible after the determination to deny use of the permit.
Part II.D.1.
Comment 90: CenterPoint, AECT, and AEP requested that the lan-
guage in the opening sentence of the first paragraph of this section be
revised to read: "Operators that engage in small construction activities
occurring during periods of low potential for erosion may be automati-
cally authorized under this general permit, and operators of these sites
are not required to develop a storm water pollution plan or submit a
notice of intent (NOI) provided:"
Response 90: The sentence has been revised to better reflect that the
operator may be authorized and not the construction site. However,
whether or not the activity occurs during a period of low potential for
erosion is based on meeting a specified condition that follows this sen-
tence. Therefore, the sentence is revised to read: "Small construction
activities are determined to occur during periods of low potential for
erosion and operators of these sites may be automatically authorized
under this general permit and not required to develop a storm water pol-
lution prevention plan or submit a notice of intent (NOI), provided:"
Comment 91: Reliant, HPER, and HCFCD requested that the opening
sentence "Small construction activities are determined to occur during
periods of low potential for erosion . . ." should be revised to read
"Small construction activities that are determined to occur during peri-
ods of low potential for erosion . . . ."
Response 91: TCEQ disagrees with the proposed revision and notes
that if the conditions listed in the permit are met then the activity is
determined to occur during a period of low potential for erosion. There
is no action required by TCEQ to make the determination. Rather, this
condition is predetermined to occur when Part II.D.1.(a) - (c) are true.
Comment 92: Austin recommended that the opening sentence, "Small
construction activities are determined to occur during periods of low
potential for erosion and may be automatically authorized under this
general permit . . . ," should be revised to read: "Small construction
activities scheduled to occur during periods of low potential for erosion
may be . . . ."
Response 92: TCEQ disagrees with the proposed revision. Part
II.D.1.(a) - (c) are intended to delineate the conditions that define
construction activities that occur during periods of low potential for
erosion and that can, therefore, meet a lesser requirement for permit
compliance. The scheduled time frame for construction may be very
different from the period of actual construction because of unforeseen
delays. Activities not meeting the conditions delineated in (a) - (c)
would not be occurring during periods of low potential for erosion and
would necessarily need to be authorized under other provisions of the
permit, such as Part II.D.2. or Part II.D.3.
Comment 93: Houston and Harris County asked how the TCEQ will
enforce permit requirements if they are not notified of small construc-
tion activities. Cleburne commented that it appears the TCEQ is relin-
quishing its responsibility to enforce the TPDES construction permit
by only requiring notification to an MS4 operator. V&E asked if the
TCEQ is attempting to delegate its regulatory oversight of small con-
struction activities to MS4 operators. Cleburne commented that oper-
ators of MS4s may not have any means to issue or revoke the TPDES
permit. Cleburne commented that some contractors may not know who
the MS4 operator is and requested that these notices be sent to the
TCEQ. Harris County requested the permit be revised to require that
a copy of the construction site notice, site address, and a site map be
provided to the TCEQ. TXDOT disagreed that small construction site
operators should be required to notify the receiving MS4. Notifying
the MS4 operator when it is not necessary to notify TCEQ would create
an additional administrative burden to both the permittee and the MS4
operator that would result in no significant environmental benefit. Cle-
burne commented that it would be less confusing and more streamlined
if all construction projects authorized under this permit were required
to submit an NOI.
Response 93: TCEQ is responsible for the issuance and revocation of
TPDES authorizations. TCEQ will be the primary agency responsible
for enforcement of the proposed permit, while EPA retains oversight of
the program and also retains enforcement authority. TCEQ will con-
tinue to authorize operators of large construction activities under the
proposed permit by requiring operators to submit an NOI. However,
TCEQ has determined that submitting an NOI for small construction
activities would be inappropriate. The authorization of small construc-
tion activities will involve complicated issues, including: 1) statewide,
thousands of small construction activities will commence each month;
2) there is an increased administrative cost to operators to submit NOIs
and NOTs for these small activities; 3) there is an increased adminis-
trative cost to the TCEQ to process NOIs and NOTs, enter notice data
into an electronic database for tracking, and make the data available to
TCEQ inspectors in the regional offices; and 4) small construction ac-
tivities are relatively short term and may be completed before the oper-
ator could be notified by TCEQ that the NOI was received. To address
these challenges, the proposed permit includes procedures for autho-
rizing these sites in a timely manner, reducing the administrative costs,
and providing necessary regulatory oversight. Small construction site
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operators must post the construction site notice where it is readily avail-
able for viewing by the general public, local, state, and federal author-
ities. This provides an immediate indication of permit compliance or,
in the instance where a site notice is not posted, noncompliance. The
TCEQ field office storm water investigators will respond to complaints
and also conduct scheduled inspections of construction sites.
Cities with a population of 100,000 or more have individual storm water
permits authorizing the discharges from their MS4s. Operators of small
MS4s located in urbanized areas will be required to obtain storm wa-
ter permits for their systems. These MS4 permits contain requirements
for the operators to develop a program to prevent illicit storm water dis-
charges to their systems and requirements to develop controls in their
areas of jurisdiction for runoff from construction activities. The opera-
tors of small permitted MS4s will be required to provide an annual re-
port to TCEQ that summarizes the number of construction site notices
received each year and activities performed to meet the construction
site-related requirements of their MS4 permits. Therefore, requiring
operators of small construction sites to provide notice to these MS4
operators will assist the MS4 operators toward compliance with the
provisions of their MS4 permits, better ensure that construction opera-
tors have the necessary authorization, and allow TCEQ to track overall
permit compliance through review of the MS4 permittee’s annual re-
ports.
Comment 94: TCC commented that it supports the decision to not
require an NOI to be submitted for small construction activities. TCC
commented that the TCEQ would otherwise be unnecessarily burdened
with the enormous amount of NOIs and NOTs.
Response 94: TCEQ agrees with the comment and adds that this pro-
vision may assist MS4 permittees in meeting their permit requirements
and additionally provide for better enforcement of the permit as de-
scribed in response to the previous comment.
Part II.D.1.(a)
Comment 95: HPER recommended that the section be rewritten from
"the construction activity occurs at a location defined in Appendix A"
to "the construction activity occurs in a county listed in Appendix A;"
Response 95: TCEQ has revised the permit accordingly.
Part II.D.1.(c)
Comment 96: TXDOT commented that the "initiation of final stabi-
lization cannot be a precondition of automatic authorization; automatic
authorization occurs before earth-disturbing activities begin."
Response 96: TCEQ agrees in part with this comment. A permittee
agrees to comply with the provisions of the permit by signing and post-
ing the construction site notice (see Attachment 1 of the permit). If the
requirements for authorization under this provision of the permit can-
not be met, then the permittee is out of compliance. For example, if a
contractor is not able to establish final stabilization within the defined
time, a separate authorization for storm water discharges must be ob-
tained until the site is finally stabilized. However, in response to the
comment, the first sentence of the construction site notice certification
has been changed to the following: "I ______ certify under penalty
of law that I have read and understand the eligibility requirements for
claiming an authorization by waiver under Part II.D.1. of TPDES Gen-
eral Permit TXR150000 and agree to comply with the terms of this
permit."
Part II.D.1.(e)
Comment 97: HPER commented that the permit requires that the site
notice be "posted at the construction site in a location where it is readily
available for viewing . . . ." HPER asked to whom the site notice must
be available and if posting the notice inside an administrative building,
where the public has access, is sufficient.
Response 97: The site notice must be readily available for viewing
by the general public, local, state, and federal authorities. The notice
must be posted at the construction site. If the construction project is
a long, linear project (e.g., pipeline, highway, etc.), the notice must
be placed in a publicly accessible location near where construction is
active and accessible to the public, such as at roadway crossings. The
notice would not be readily available for viewing if it were located in
a building.
Part II.D.1.(f)
Comment 98: Cleburne commented that the construction site notice
form has a space for a permit number, but does not include instructions
on how the operator would determine this number in order to fill out
this form.
Response 98: Attachments 1 and 2 of the permit, the construction site
notices, are revised to remove the space for the individual permit autho-
rization number. The site notices will continue to contain the reference
to the permit number, TXR150000.
Comment 99: TXDOT commented that dischargers into its systems
should notify TXDOT and not the local MS4 operator.
Response 99: For TXDOT storm water conveyances that fit the defini-
tion of an MS4, TXDOT is the local MS4 operator and thus the notice
would be provided to TXDOT.
Comment 100: Austin, Houston, and Harris County requested that
Part II.D.1.(f) be revised to require the small construction site operator
to supply a copy of the certified construction site notice to the operator
of the MS4 at least two days prior to commencing construction activity.
Response 100: TCEQ agrees with the comment and has revised the
permit to include that all notices to the operators of MS4s who receive
discharges must be submitted to the operator of the MS4 at least two
days prior to commencement of construction activities.
Comment 101: Harris County requested that the requirement for the
operator to supply a copy of the certified site notice "to the operator
of any municipal separate storm sewer system receiving the discharge"
be revised to require that the notice be supplied to the "operator of the
municipal separate storm sewer system where the construction site is
located."
Response 101: TCEQ disagrees with the proposed revision. The con-
struction site may be located within the jurisdictional boundaries of a
number of MS4 operators and yet only discharge to one MS4. MS4
operators that have a TPDES permit for storm water discharges from
those systems must develop and implement programs to eliminate il-
licit discharges to their systems and to address storm water discharges
from construction activities that enter their systems. The requirement
to submit the construction site notice to the MS4 operator receiving the
discharge will assist the MS4 operator in meeting the provisions of its
MS4 permit. There is no similar additional benefit to supplying notice
to other area MS4 operators that do not receive discharges from the
construction activity.
Part II.D.2.
Comment 102: AECT, AEP, and CenterPoint requested that the lan-
guage in Part II.D.2. that reads, "Small construction activities not de-
scribed in Part II.D.1. above may be automatically authorized . . ." be
revised to read, "Operators that engage in small construction activities
. . . ."
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Response 102: TCEQ has revised the language to read, "Operators of
small construction activities not described in Part II.D.1. above may be
automatically authorized . . . ."
Comment 103: TXDOT requested that Part II.D.2.(a) be revised to
state that only the applicable elements of the SWP3 must be imple-
mented prior to commencing construction activities.
Response 103: TCEQ disagrees with the need to revise the permit lan-
guage. The requirements for development of the SWP3 are delineated
in Part III of the permit. It is clear in Part III that some required com-
ponents of the SWP3 apply to preconstruction activities, some apply
to ongoing construction activities, and some address postconstruction
activities.
Part II.D.2.(b)
Comment 104: Houston and Harris County requested that the refer-
ence at Part II.D.2.(b) to "Attachment 1" be corrected to reference "At-
tachment 2."
Response 104: TCEQ has corrected the reference.
Part II.D.2.(d)
Comment 105: Arlington requested that this section include a require-
ment that the permittee submit a copy of the signed and certified notice
to the local municipality. TXDOT suggested that the language in Part
II.D.2.(e) requiring the discharger to provide a copy of the construc-
tion site notice to the operator of any MS4 receiving the discharge be
revised to require the notice be provided to the operator of any MS4 "di-
rectly receiving the discharge . . . ." Houston expressed the belief that
the TCEQ should require notice to the local governmental entity with
jurisdiction over the construction site (i.e., the municipality or county,
if the site is in an unincorporated area). Harris County requested the
permit be revised from "operator of the municipal separate storm sewer
system receiving the discharge" to "operator of the municipal separate
storm sewer system where the construction site is located."
Response 105: The construction site may be located within the ju-
risdictional boundaries of a number of MS4 operators and yet only
discharge to one MS4. MS4 operators that have a TPDES permit for
storm water discharges from those systems must develop and imple-
ment programs to eliminate illicit discharges to their systems and to
address storm water discharges from construction activities that enter
their systems. The requirement to submit the construction site notice
to the MS4 operator receiving the discharge will assist the MS4 oper-
ator in meeting the provisions of the MS4 permit. There is no similar
additional benefit to supplying notice to other area MS4 operators that
do not receive the discharge.
Comment 106: Houston expressed the belief that the TCEQ should
also require notice to the local governmental entity with jurisdiction
over the construction site, such as the municipality or county, if the site
is in an unincorporated area. Houston commented that the MS4 may
not be operated by the municipality or county in which the construction
activity is occurring. Additionally, the MS4 operator may not have
inspection and enforcement authority to ensure compliance with the
permit.
Response 106: The construction site may be located within the ju-
risdictional boundaries of a number of MS4 operators and yet only
discharge to one MS4. MS4 operators that have a TPDES permit for
storm water discharges from those systems must develop and imple-
ment programs to eliminate illicit discharges to their systems and to
address storm water discharges from construction activities that enter
their systems. The requirement to submit the construction site notice
to the MS4 operator receiving the discharge will assist the MS4 oper-
ator in meeting the provisions of the MS4 permit. There is no similar
additional benefit to supplying notice to additional area MS4 operators
that do not receive the discharge. If the operator of the noticed MS4
lacks enforcement authority to regulate discharges entering their sys-
tem, they may contact the TCEQ regional office and report violations.
Comment 107: HBAGD commented that many municipalities have
adopted a storm water control ordinance. In these cities, enforcement
is performed during routine construction inspections. HGBAD asked
why small construction site operators have to submit a notice to the
municipality when the notice has been previously submitted via appli-
cation for a building permit.
Response 107: The proposed permit is a statewide permit intended
to authorize discharges subject to a number of additional local, state,
and federal regulations. Many local authorities do not have ordinances,
have ordinances that may be revised, or are in the process of developing
ordinances to address storm water discharges associated with construc-
tion activities. Therefore, a standard requirement was developed that
the operator of these construction sites must supply the construction
site notice to the operator of the MS4 receiving the discharge.
Part II.D.3.
Comment 108: Harris County commented that the permit should be
revised to require the operator to provide a copy of the NOI, the site ad-
dress, and a site map to the operator of the MS4 where the construction
site is located at least two days prior to commencing the activity. Austin
and LCRA commented that the permit should be revised to require the
operator to submit the NOI to the MS4 operator in whose jurisdiction
the construction activities are occurring prior to commencing construc-
tion activities.
Response 108: TCEQ agrees in part with the comment and includes
the following additional requirements in Part II.D.3. requiring that the
operator must "provide a copy of the signed NOI to the operator of
any municipal separate storm sewer system receiving the discharge, at
least two (2) days prior to commencing construction activities." The
NOI form will include either the address of the construction site or a
description of the site’s location. TCEQ disagrees that the operator
should be required to provide a map of the site. The site address or a
description of the location will be sufficient for locating the site.
It is not required that a copy of the notice be supplied to all MS4 op-
erators in the area of the construction site. The construction site may
be located within the jurisdictional boundaries of a number of MS4 op-
erators and yet only discharge to one MS4. MS4 operators that have
a TPDES permit for storm water discharges from those systems must
develop and implement programs to eliminate illicit discharges to their
systems and to address storm water discharges from construction activ-
ities that enter their systems. The requirement to submit the construc-
tion site notice to the MS4 operator receiving the discharge will assist
the MS4 operator in meeting the provisions of the MS4 permit. There is
no similar additional benefit to supplying notice to other area MS4 op-
erators. If a governmental entity has some jurisdictional control over
the construction activity that is not related to the TPDES permit for
their MS4 system, that entity can separately request or require copies
of notices as a part of that authority.
Additionally, Attachments 1 and 2 have been revised to require either
a physical address for the construction site or a description of the site’s
location. This will provide MS4 operators with adequate information to
locate the construction site. The permit is not revised to require notice
to MS4 operators with systems that do not receive the discharge.
Part II.D.3(a)
Comment 109: TXDOT requested that Part III.D.3.(a) be revised to
state that only the applicable elements of the SWP3 must be imple-
mented prior to commencing construction activities.
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Response 109: The requirements for development of the SWP3 are
delineated in Part III of the permit. It is clear in Part III that some
required components of the SWP3 apply to preconstruction activities,
some apply to ongoing construction activities, and some address post-
construction activities.
Part II.D.3(b)
Comment 110: Houston, Harris County, and V&E requested the op-
portunity to make comments on the TPDES construction NOI form as
part of the public comment process.
Response 110: TCEQ disagrees with this request as notice forms are
not a part of the permit and are, therefore, not subject to public notice
requirements and the formal comment period.
Comment 111: Houston commented that a copy of the NOI should
be sent to the operators of all MS4s that will receive discharges from
the site and to the local governmental entity with jurisdiction over the
construction site, such as the municipality, or a county if the site is in
an unincorporated area.
Response 111: Notice should be provided to all operators of MS4s
that receive the discharge, but need not be supplied to all area MS4 op-
erators. The construction site may be located within the jurisdictional
boundaries of a number of MS4 operators and yet only discharge to
one MS4. MS4 operators that have a TPDES permit for storm water
discharges from those systems must develop and implement programs
to eliminate illicit discharges to their systems and to address storm wa-
ter discharges from construction activities that enter their systems. The
requirement to submit the construction site notice to any MS4 opera-
tor receiving the discharge will assist the MS4 operator in meeting the
provisions of the MS4 permit and ensure that all of these MS4s are no-
ticed. There is no similar additional benefit to supplying notice to other
area MS4 operators that do not receive storm water discharges from the
site.
Comment 112: ONCOR commented that requiring operators to iden-
tify the addresses of all MS4s receiving the discharge would be an
administrative burden. ONCOR commented that a copy of the NOIs
should only be sent to regulated MS4s.
Response 112: Though it may be an administrative burden for oper-
ators to identify the addresses of all MS4s receiving the discharge, it
is necessary to ensure that the appropriate MS4s have notice of the
construction activity. MS4 operators that have a TPDES permit for
storm water discharges from those systems must develop and imple-
ment programs to eliminate illicit discharges to their systems and to
address storm water discharges from construction activities that enter
their systems. The requirement to submit the construction site notice to
any MS4 operator receiving the discharge will assist the MS4 operator
in meeting the provisions of the MS4 permit and ensure that all of the
regulated MS4s are noticed.
Comment 113: V&E commented that in situations where a landlord
has a tenant who is conducting a regulated construction activity, both
parties will be required to sign and make certifications on the same
NOI. V&E advocated that in those instances where a tenant is conduct-
ing a regulated construction activity that is not the responsibility of the
landlord, only the signature and certification of the tenant is required
on the NOI.
Response 113: The operator, whether landlord or tenant, of a construc-
tion site eligible for coverage under this permit is required to obtain the
necessary authorization. The permit requirements are specific to the
operator, a term that is defined in Part I of the permit, and not deter-
mined by the landlord/tenant relationship.
Part II.D.3.(d)
Comment 114: HBAGD commented that it is not necessary for op-
erators to post an NOI form at the site. Operators should simply be
required to post the "construction site notice" as found in Attachment
2 of the permit.
Response 114: The permit requires that the operator post a copy of the
document containing information on the construction activity and the
operator’s signature certifying intent to comply with the conditions of
the permit. For small construction activities described in Parts II.D.1.
and II.D.2., that document is the construction site notice. For large
construction activities described in Part II.D.3., that document is the
NOI.
Part II.D.4.(b) Effective Date of Coverage
Comment 115: TXDOT commented that the effective date of coverage
should be consistent with the date the NOI is submitted and not depen-
dent on how the NOI is submitted. TXDOT suggested that coverage
should begin either 24 hours or two days after the NOI is submitted.
Response 115: The federal storm water Phase I permit for large con-
struction activities allowed provisional authorization two days from the
date that an NOI was postmarked and the TCEQ proposes to continue
this expedited process of authorization in this permit. In an effort to
maintain consistency with prior NPDES permits for these same dis-
charges, the time frame for provisional coverage was not changed and
has also been included in other proposed general TPDES permits for
consistency. The TCEQ is proposing to develop an electronic submis-
sion process for permittees in order to more quickly process notices
and provide confirmation of receipt of the notice to the permittee. Be-
cause the electronic notice will be delivered more quickly to the TCEQ
for review, the permit provides for a quicker provisional authorization.
This may also serve as an incentive to operators to use this more effi-
cient notice method.
Part II.D.5 Notice of Change (NOC) Letter
Comment 116: Houston commented that the construction site operator
should submit a copy of the NOC to the operators of all MS4s that will
receive discharges. Houston and Austin commented that the operator
should submit a copy of the NOC to the local governmental entity with
jurisdiction over the construction site. Harris County commented that a
copy of the NOC should be submitted to the operator of the MS4 where
the construction site is located.
Response 116: An NOC should be provided to all operators of MS4s
that should have received an NOI because they are receiving storm wa-
ter discharges from the construction activity. In response to the com-
ments, the permit has been revised to add a sentence at the end of Part
II.D.5. that says, "A copy of the NOC must be provided to the operator
of any MS4 receiving the discharge."
Part II.D.6. Signatory Requirement for NOI Forms, NOT Forms and
NOC Letters
Comment 117: Tarrant County stated that NOIs, NOTs, and NOCs
should be the only items that require a signature according to 30 TAC
§305.44. Tarrant County commented that all other documents that re-
quire a signature as a provision of the permit should be signed accord-
ing to §305.128.
Response 117: The signature requirements in the permit for NOI
forms, NOT forms, and NOC letters are found in §305.44. However,
construction site notices are signed by the applicant with the same
certifying statement regarding compliance with the terms of the permit
as is included in the NOI forms. Part II.D.6. is revised to clarify that
the construction site notices, Attachments 1 and 2 of the permit, must
also be signed according to §305.44.
Part II.D.7.d Contents of the NOI
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Comment 118: Houston commented that the NOI should include con-
firmation that the SWP3 will be compliant with any applicable "local
sediment and erosion control plans, ordinances or regulations." Hous-
ton has a local sediment and erosion control plan and expressed the be-
lief that construction site operators should be required to confirm that
their SWP3 will be compliant with the ordinance.
Response 118: Construction activities may be subject to additional
local, state, or federal requirements. The cover page of the permit con-
tains the statement, "Neither does this permit authorize any invasion
of personal rights nor any violation of federal, state, or local laws or
regulations." Compliance with, and enforcement of, these additional
regulations is not dependant upon the issuance of this proposed permit
or the authorizations that result from the issuance of the permit. Part
II.B.7. of the permit states: "This general permit does not limit the au-
thority or ability of federal, other state, or local governmental entities
from placing additional or more stringent requirements on construction
activities or discharges from construction activities. For example this
permit does not limit the authority of a home-rule municipality pro-
vided by Texas Local Government Code, Section 401.002."
Comment 119: UTS requested that the NOI form include the number
of acres of land disturbed to the nearest tenth of an acre.
Response 119: Part II.D.7. of the permit has been revised to state
that the NOI form will require that the operator specify the number of
acres disturbed to the nearest whole acre. Many of the requirements
and provisions of the permit are based on the number of whole acres
disturbed so the NOI form will be consistent throughout the permit.
Part II.E. Application to Terminate Coverage
Comment 120: Dallas and Cleburne commented that operators of
small construction activities should be required to submit an NOT to
the TCEQ and to the MS4 operator. Cleburne commented that if an
NOT must be submitted, it will allow a way of tracking to determine
those sites that are still under the control of the builder that submitted
the original construction site notice.
Response 120: TCEQ only requires an NOT for those operators that
submit an NOI for initial coverage. Operators of small construction
activities are not required to submit either an NOI or NOT. However,
there is nothing in the permit to prevent local MS4s from requiring
small construction activity operators to submit an NOI and NOT to the
MS4 receiving the discharge.
Comment 121: TXDOT commented that the effective date for termi-
nation of permit coverage should be consistent with the date the NOT
is submitted and not dependent on how the NOT is submitted. TXDOT
suggested that coverage should terminate at midnight on the day the
NOT is submitted, regardless of whether it is mailed or electronically
submitted.
Response 121: The federal storm water Phase I permit for large con-
struction activities stated that the authorization was terminated at mid-
night on the day that the NOT form was postmarked for delivery. TCEQ
proposes to continue this expedited process of termination in this per-
mit and has provided similar provisions in other TPDES general per-
mits. Currently, the TCEQ is developing an electronic submission
process for permittees to expedite notice processing time. Electronic
notices will be delivered more quickly to the TCEQ for review and
confirmation of receipt will be more efficient. Thus, when the elec-
tronic submission process becomes available, the date of termination
will be based on notice from TCEQ to the operator that the NOT was
received. However, based on the comment, Part II.E. is revised to state
that "authorization to discharge under this permit terminates immedi-
ately following confirmation of receipt of the NOT by the TCEQ."
Comment 122: Harris County commented that a copy of the NOT
should be submitted to the MS4 where the construction project site is
located. Houston commented that a copy of the NOT should be sent
to the operators of all MS4s that will receive discharges from the site.
Houston and Austin commented that a copy of the NOT should be sent
to the local governmental entity with jurisdiction over the construction
site.
Response 122: Part II.E. is revised to include a requirement that the
operator must submit a copy of the NOT to any operator of an MS4
receiving the discharge at the time that the NOT is submitted to the
TCEQ. Notice does not need to be supplied to all area MS4 operators or
governmental entities with a jurisdiction over the construction site. The
construction site may be located within the jurisdictional boundaries
of a number of MS4 operators and yet only discharge to one MS4.
MS4 operators that have a TPDES permit for storm water discharges
from those systems must develop and implement programs to eliminate
illicit discharges to their systems and to address storm water discharges
from construction activities that enter their systems. The requirement
to submit the construction site notice to the MS4 operator receiving
the discharge will assist the MS4 operator in meeting the provisions
of the MS4 permit. There is no similar additional benefit to supplying
notice to other area MS4 operators. If a governmental entity has some
jurisdictional control over the construction activity that is not related to
the TPDES permit for its MS4 system, that entity can separately request
or require copies of notices as a part of that separate authority.
Part II.E.1: Notice of Termination Required
Comment 123: Houston commented that the permit current word-
ing of the permit allows an NOT to be submitted by the operator after
simply removing all silt fences and other temporary erosion controls,
regardless of whether final stabilization had occurred. Houston sug-
gested the section be revised to clarify that an NOT may be filed when
either: 1) final stabilization has been achieved on all portions of the site
that is the responsibility of the permittee; 2) another permitted operator
has assumed control over all areas of the site that have not been finally
stabilized; and 3) all silt fences and other temporary erosion controls
have either been removed, established to be removed on a schedule de-
fined in the SWP3, or transferred to a new operator if the new operator
has applied for permit coverage.
Response 123: In response to the commenter Part II.E.1. is revised to
read: "The NOT must be submitted to TCEQ, and a copy of the NOT
provided to the operator of any MS4 receiving the discharge, within
thirty (30) days after: (a) final stabilization has been achieved on all
portions of the site that is the responsibility of the permittee; or (b) an-
other permitted operator has assumed control over all areas of the site
that have not been finally stabilized; and (c) all silt fences and other
temporary erosion controls have either been removed, scheduled for
removal as defined in the SWP3, or transferred to a new operator if the
new operator has sought permit coverage. Erosion controls that are de-
signed to remain in place for an indefinite period, such as mulches and
fiber mats, are not required to be removed or scheduled for removal."
Comment 124: Houston asked what happens when an operator sub-
mits an NOT in the scenario where a residential property has been tem-
porarily stabilized and transferred to the homeowner. Its assumption is
that an "NOT cannot be submitted even if the residence has been trans-
ferred to the homeowner if final stabilization has not occurred."
Response 124: Part II.E.1. provides that an NOT may be submitted if
the site has undergone final stabilization. The definition of "final stabi-
lization" provided in the permit has been modified to specifically state
that the operator may submit an NOT when a lot is temporarily stabi-
lized and ownership is transferred to the homeowner. However, if the
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construction site operator has additional lots within the same develop-
ment that have not been stabilized or transferred, an NOT would not be
appropriate, as continued authorization for discharges from those lots
is necessary. Instead, the operator would simply exclude each lot from
the SWP3 as the condition of each lot meets the definition of final sta-
bilization or is transferred to another operator.
Comment 125: Houston and Harris County requested the opportunity
to make comments on the NOT form as part of the public comment
process on the permit.
Response 125: Notice forms are not a part of the permit and are there-
fore not subject to public notice requirements and the formal comment
period. The NOT form will be consistent with the minimum informa-
tion required for NOIs in 30 TAC §205.4 (relating to General Permits
for Waste Discharges).
Comment 126: Dallas commented that if a new construction site op-
erator takes over a site and the permitted operator submits an NOT, the
NOT should include information about the new construction site oper-
ator.
Response 126: A new operator will need to submit this information
in the form of an NOI if the activities require continued coverage. If
the activities do not require permit coverage, and an NOI will not be
submitted, then the information is not necessary.
Part II.E.2.(e)
Comment 127: TXDOT commented that the certification statement
language in (e) should be revised to include at minimum: "a signed
certification that either all storm water discharges requiring authoriza-
tion under this general permit have (sic) will no longer occur, or that the
applicant to terminate coverage is no longer the operator of the facility
or construction site."
Response 127: In response to this comment, Part II.E.2.(e) is revised
to read: "a signed certification that either all storm water discharges
requiring authorization under this general permit will no longer occur,
or that the applicant to terminate coverage is no longer the operator of
the facility or construction site, and that all temporary structural ero-
sion controls have either been removed, will be removed on a schedule
defined in the SWP3, or transferred to a new operator if the new opera-
tor has applied for permit coverage. Erosion controls that are designed
to remain in place for an indefinite period, such as mulches and fiber
mats, are not required to be removed or scheduled for removal.
Part II.F. Waivers from Coverage
Comment 128: Cleburne requested language clarifying the effective
date of a waiver after the waiver form has been submitted to the TCEQ.
Response 128: TCEQ agrees with the comment. The effective date for
a waiver is set at two days from the date that the completed waiver re-
quest is postmarked for delivery to TCEQ, which is consistent with the
effective date for authorization following a mailed NOI under the per-
mit. Existing Part II.F.2 is renumbered as Part II.F.3., and Part II.F.2. is
titled "Effective Date of Waiver" and states: "Operators of small con-
struction activities are provisionally waived from the otherwise appli-
cable requirements of this general permit two (2) days from the date
that a completed waiver certification form is postmarked for delivery
to TCEQ."
Comment 129: Cleburne asked whether Appendix A, which shows
periods of low erosion potential, should be referenced as an additional
possibility for a waiver under Part II.F.1.(a).
Response 129: The rainfall erosivity R factor for construction activi-
ties that occur in locations and during the time periods delineated in Ap-
pendix A have been calculated and previously determined to meet the
waiver requirements. Therefore, use of Appendix A provides a simpler
authorization process for these qualifying activities than is described in
Part II.D.1., "Obtaining Authorization to Discharge." The erosivity R
factor calculations used to define Appendix A were conservative and
were based on those areas within each county with the highest precip-
itation. Therefore, the operator of a construction activity may elect to
calculate the rainfall erosivity R factor for the specific site rather than
using Appendix A. If the calculation results in a longer qualifying pe-
riod for construction than the period defined in Appendix A, the oper-
ator may elect to apply for a waiver.
Part II.F.2.(b)
Comment 130: Gardere, TXDOT, and Cleburne commented that the
permit requires small construction activities that qualify for a waiver
and that have activities extending beyond the waiver period to develop
an SWP3 and submit an NOI. Gardere, TXDOT, and Cleburne stated
that, according to Part II.D. of the permit, an NOI is not otherwise re-
quired for authorization of small construction activities and that the
requirement to submit an NOI for a small construction site in this situ-
ation should be removed from the permit.
Response 130: In response to this comment, Part II.F.3.(b), formally
Part II.F.2.(b), is revised to read: "obtain authorization under this
general permit according to the requirements delineated in either Part
II.D.2. or Part II.D.3. at least two (2) days before the end of the
approved waiver period."
Part II.G. Alternative Coverage Under an Individual TPDES Permit
Comment 131: Cleburne, TCC, and Harris County commented that a
faster individual permit approval process should be provided and that a
deadline for TCEQ approval should be established. Cleburne supported
a provision that an application for an individual permit should be re-
quired only 30 days prior to commencement of construction. Gardere
commented that it is not realistic for a developer to submit an individual
permit application at least 330 days before the commencement of con-
struction activities. Instead, Gardere suggested that the permit should
allow permit holders to include best management practices in the SWP3
that are consistent with the surrounding watershed requirements and
thereby take into consideration the special conditions of an approved
TMDL or implementation plan. HCFCD requested clarification as to
the technical and legal basis for requiring applications at least 330 days
prior to the commencement of discharge. HCFCD commented that
the long-standing NPDES requirement of applying 180 days prior to
the commencement of discharge should be incorporated. Houston ex-
pressed the belief that the TCEQ should allow for a shorter period for
submitting an individual permit application where an individual per-
mit is required by TCEQ (as opposed to situations where the applicant
chooses to apply for individual coverage). Without such a provision,
Houston and Harris County felt that the TCEQ could find itself in the
situation where a TMDL has been approved, individual permit cov-
erage is required, and all ongoing construction must stop and no new
construction can begin for 330 days.
Response 131: New individual TPDES permit applications must be
processed according to 30 TAC Chapter 281 (relating to Applications
Processing), and 30 TAC Chapter 305 (relating to Consolidated Per-
mits), and must follow the public participation requirements of 30 TAC
Chapter 55, Subchapter E (relating to Requests for Reconsideration
and Contested Case Hearings; Public Comment). There are no legal
or statutory mandated time frames for processing TPDES permit ap-
plications. However, the 330-day time frame necessary to process an
application for an individual permit prior to commencement of con-
struction activities represents a realistic individual permit application
processing time based on the mandatory public participation and no-
tice requirements and the necessary technical review. In response to the
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comment, Part II.G.1. has been revised to state that applications for in-
dividual permit coverage should be submitted at least 330 days prior to
commencement of construction activities "to ensure timely issuance."
Additionally, in response to the comments that a TMDL may result in
the halting of construction activities while individual permit applica-
tions are processed, Part II.B.4. of the permit, "Discharges to Water
Quality-Impaired Receiving Waters" provides that operators may in-
corporate the provisions contained in an implementation plan or TMDL
into an SWP3 and obtain or continue coverage under the permit.
Part II.G.1.
Comment 132: Houston and Harris County commented that the permit
should be revised to allow for authorization under an alternative general
permit.
Response 132: Although there is no alternative general permit cur-
rently available for construction activities, the title of Part II.G. is re-
vised to read: "Alternative TPDES Permit Coverage" and to add Part
II.G.3. that reads: "Any discharge eligible for coverage under this gen-
eral permit may alternatively be authorized under a separate, applica-
ble, general TPDES permit according to 30 TAC Chapter 205 (relating
to General Permits for Waste Discharges)."
Part II.G.2.
Comment 133: Harris County asked if the TCEQ currently has any
approved TMDL or TMDL implementation plans, or intends to propose
any TMDL or TMDL implementation plan during the public comment
process on the permit.
Response 133: A total of 27 TMDLs have been approved by EPA
and 45 TMDL implementation plans have been approved by TCEQ.
A list of these TMDLs and additional information on the development
of TMDLs may be found at http://www.tnrcc.state.tx.us/water/qual-
ity/tmdl/sumtable.html.
Part II.G.2.(a)
Comment 134: TCC commented that the current proposed alternative
of submitting an individual permit for construction activities in the sit-
uations outlined in this section is an extra burden on entities seeking
to construct facilities. Many construction projects proposed to be cov-
ered by this permit have shorter planning cycles than the time required
to submit a permit application for an individual permit and receive the
final permit. TCC expressed the belief that an alternative application
process needs to be in place to reduce the permitting burden upon en-
tities desiring to perform construction activities to a more reasonable
time frame. Gardere comments that the permit should allow permit
holders to include BMPs in the SWP3 that are consistent with the sur-
rounding watershed requirements and thereby take into consideration
the special conditions of an approved TMDL or TMDL implementa-
tion plan.
Response 134: New individual TPDES permit applications must be
processed according to 30 TAC Chapter 281 (relating to Applications
Processing) and 30 TAC Chapter 305 (relating to Consolidated Per-
mits), and must follow the public participation requirements of 30 TAC
Chapter 55, Subchapter E (relating to Requests for Reconsideration
and Contested Case Hearings; Public Comment). There are no legal or
statutory mandated time frames for processing TPDES permit applica-
tions. However, the 330-day requirement for submitting an application
for an individual permit prior to commencement of construction ac-
tivities represents a realistic individual permit application processing
time based on the mandatory public participation and notice require-
ments and the necessary technical review. Rather than relying solely on
a requirement for individual permits in the event that implementation
plans are developed to address storm water discharges associated with
construction activities, Part II.B.2. of the permit, titled "Discharges
to Water Quality-Impaired Receiving Waters," is provided. In most in-
stances this should provide these dischargers with a quick authorization
process.
Part II.G.2(b)
Comment 135: HCFCD commented that designated uses are a com-
ponent of water quality standards. Therefore, the requirement to apply
for an individual TPDES permit when an activity is found "to cause, or
contribute to, the loss of a designated use" should be deleted. HCFCD
contended that the previous statement, requiring an application for an
individual TPDES permit when the activity "is determined to cause a
violation of water quality standards," is sufficient.
Response 135: TCEQ concurs that the requirement for an individual
permit when an activity "is determined to cause a violation of water
quality standards" does imply protection of water quality related uses.
However, the additional emphasis on protection of uses is appropriate,
since this mirrors provisions of Tier 1 of the TCEQ antidegradation pol-
icy in 30 TAC §307.5, concerning Texas Surface Water Quality Stan-
dards.
Part II.G.2.(c)
Comment 136: TCC found the use of history of substantive permit
noncompliance to be inappropriate and requested that this provision be
removed from the permit. TCC stated that a finding of substantive per-
mit non-compliance requires judgement of the regulatory community
or the agency inspector, and since the state has not defined the term
"substantive permit non-compliance" in 30 TAC Chapter 205, the pro-
vision should be removed from the permit.
Response 136: As currently worded, Part II.G.2.(c) implies that the
term "substantive permit noncompliance" is defined in Chapter 205 and
TCC is correct to note that it is not. Part II.G.2.(c) has been revised to
read, "any other considerations defined in 30 TAC Chapter 205 would
include the provision at 30 TAC §205.4(c)(3)(D), which allows TCEQ
to deny authorization under the permit and require an individual permit
if a discharger ’has been determined by the executive director to have
been out of compliance with any rule, order, or permit of the commis-
sion, including non-payment of fees assessed by the executive direc-
tor.’"
Part III.
Comment 137: Dallas asked if a copy of the NOI is required to be
included in the storm water pollution prevention plan.
Response 137: Including a copy of the NOI in the storm water pollu-
tion plan is not required.
Comment 138: Arlington asked who is qualified to prepare an SWP3.
Response 138: The permit does not contain any restrictions or min-
imum certification requirements for the individual who actually pre-
pares an SWP3. It may be prepared by the operator, an employee of
the operator, or a person contracted by the operator as long as the plan
meets the requirements of the permit.
Comment 139: HCFCD commented that the requirement to prepare
an SWP3 appears to be restricted to sites where storm water discharges
"reach Waters of the United States." HCFCD was concerned that oper-
ators may incorrectly decide they are not required to develop and im-
plement an SWP3 because they believe that discharges into HCFCD’s
MS4 system do not reach waters of the United States. HCFCD, there-
fore, requested that TCEQ "include clarifying language indicating that
sites with discharges to MS4 systems draining to Waters of the United
States must prepare and implement an SWP3."
Response 139: The permit has been revised to state that storm water
pollution prevention plans must be prepared for storm water discharges
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"that will reach waters of the United States, including discharges to
MS4 systems and privately owned separate storm sewer systems that
drain to waters of the United States, . . . ."
Comment 140: TXDOT commented that the language in the open-
ing paragraph to Part III could require "a borrow area five miles re-
moved from the construction site to be included in the construction
site’s SWP3." Part II.A.2 states "Discharges of storm water runoff from.
. . material storage yards, material borrow areas, and excavated ma-
terial disposal areas may be authorized under this permit provided the
activity is located at, adjacent to, or in close proximity to the permit-
ted construction site. . . ." The permittee should be given the option
of permitting off-site areas separately from the construction site. TX-
DOT stated that this is an important distinction in situations that involve
multiple permittees. TXDOT suggested modifying the language as fol-
lows: ". . . to address potential sources of pollution that are reasonably
expected to affect the quality of discharges from the permitted area."
Response 140: Off-site areas that support the construction activity
may be authorized under the same authorization for the primary site or
may be covered under an independent authorization. For example, Part
II.A.2. describes the conditions for authorizing supporting activities at
concrete batch plants, but the batch plant may be alternatively covered
under TPDES General Permit TXR050000, authorizing storm water
associated with industrial activities or under an individual TPDES per-
mit.
Comment 141: TXDOT commented that Part II.A.2.(c) of the permit
indicates that it is the intent of this permit to allow off-site areas to
be included in the authorization for the primary construction site and
addressed in the SWP3 only if the off-site area is not operated after the
completion of the primary construction activity. TXDOT commented
that this language requires "off-site supporting activities used solely
by the permitted project to be addressed" in the SWP3, "regardless of
the area’s use before the project began or after the completion of the
project."
Response 141: The proposed permit allows certain off-site supporting
industrial activities that require authorization for discharges of storm
water to obtain coverage under the authorization and SWP3 of the
construction site. These off-site supporting activities may include
temporary concrete batch plants and asphalt plants that would oth-
erwise require authorization for storm water discharges either under
the TPDES multi-sector General Permit TXR050000 or under an
individual TPDES permit. If these supporting activities continue
beyond the authorization of the construction site, they must be sepa-
rately authorized at the time that the authorization for the construction
activity is terminated. Off-site material storage areas, overburden and
stockpiles of dirt, borrow areas, and other sites that are a part of the
construction activity must be stabilized prior to terminating permit
coverage for the construction activity or addressed in the SWP3 for
another permitted construction site and included in the authorization
for that site if it continues to operate and begins to support another
construction activity.
Comment 142: Austin recommended "modifying the list of potential
sources of pollution that must be addressed in the SWP3 such that it
includes equipment staging, vehicle repair, and fueling areas."
Response 142: The list of potential sources of pollutants that are listed
in Part III is not an all-inclusive list. However, in response to the
comment, the permit is revised to include the areas recommended by
Austin.
Comment 143: CB, Dallas, and Harris County commented that the
permit should require all permittees to certify their SWP3 as required
under the NPDES Phase I construction general permit. Arlington re-
quested that the certification of the SWP3 be required "by owners and
operators." Harris County asked whether language "should be added
for certification of the SWP3 as well as signature for each participant."
Response 143: Certification of the SWP3 is not necessary because
those operators that are required to prepare an SWP3 must sign ei-
ther the NOI or construction site notice agreeing to comply with the
provisions of the permit. The requirements for preparation and imple-
mentation of the SWP3 are provisions of the permit. If the SWP3 is
inadequate or has not been fully implemented, these infractions would
be a violation of the permit and of the regulations.
Part III.A.1.
Comment 144: Houston, Harris County, and Cleburne commented
that the last sentence of this subsection appears to be missing a clause
or contains some typographical error.
Response 144: Part III.A.1. has been revised to delete the incomplete
sentence that reads: "If the general permit numbers have not."
Comment 145: HCFCD requested that the word "include" be substi-
tuted for the word "delineate" in the requirement that the "SWP3 must
delineate the date that the NOI was submitted to TCEQ by each oper-
ator."
Response 145: In response to the comment, the wording is revised by
substituting the word "specify" for the word "delineate."
Comment 146: HPER asked how to include the date that the NOI was
submitted in the SWP3 when the SWP3 must be completed prior to the
submission of the NOI.
Response 146: Storm water pollution prevention plans must be devel-
oped prior to submission of the NOI. However, the SWP3 is a document
that should be revised and modified to include new and updated infor-
mation or to include additional or revised pollution prevention mea-
sures. Therefore, the operator of the construction site may provide a
place for the date the NOI was submitted when developing the SWP3
and simply "fill in the blank" when that event occurs.
Part III.B: Responsibilities of Operators
Comment 147: Houston stated that the "EPA permit includes a third
separate subsection detailing the responsibilities of permittees with op-
erational control over only a portion of a larger project." Houston asked
whether TCEQ believes that these permittees do not have responsibil-
ities for their portion of the project or whether it believes that these
permittees are adequately regulated under the two subsections in Part
III.B.
Response 147: The proposed permit contains provisions to address
complex construction sites with numerous operators having various de-
grees of control or responsibility. All operators of eligible small and
large construction activities must obtain authorization for discharges
of storm water from these construction sites. The definition of an oper-
ator in the permit is a person with either day-to-day operational control
at the site or one that maintains control over plans and specifications
that would restrict or limit a separate operator from developing and im-
plementing an SWP3 and complying with the permit requirements for
that site. Part III.B.1. and 2. of the permit describes the coordinating
responsibilities of operators for the areas where they have some con-
trol. Each operator must obtain authorization, but only for the part of
the project where they are an operator. If an SWP3 is required, each
operator may develop an SWP3 for the area where they are an operator.
Alternatively, a single SWP3 that clearly defines the numerous opera-
tors, responsibilities, and areas of responsibility may be developed for
the entire larger common plan of development, according to Part III.A.
of the permit.
Part III.B.1.
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Comment 148: Austin commented that the section contains a typo-
graphical error and that the word "with" should be deleted from the
phrase " . . . requirements and conditions of this general permit with
must: . . . ."
Response 148: "With" has been deleted from the phrase.
Part III.C.1(b): Deadlines for SWP3 Preparation and Compliance
Comment 149: Houston commented that the permit states that the
SWP3 must be implemented "prior to commencing construction ac-
tivities that result in soil disturbance." However, Houston noted that
the permit does not address other activities related to the construction
activity, such as material storage areas, where soil disturbing activities
may take place. Houston commented that the permit should require
implementation of the SWP3 prior to "any" activity at a site that will
result in soil disturbance.
Response 149: The term "commencement of construction" is defined
in the permit as the initial disturbance of soils associated with clearing,
grading, excavating activities, or other similar activities. If the first
activities to occur at a site are those necessary to provide a material
storage area, the example provided, and this results in soils disturbance,
that activity would be the commencement of construction.
Part III.C.1.(d)
Comment 150: HPER commented that "this section is an incomplete
phrase." Response 150: In response to the comment Part III.C.1.(d) is
revised to read, "prepared so that it provides for compliance with the
terms and conditions of this general permit."
Part III.D.1.
Comment 151: Arlington asked "what constitutes a readily available
plan (30 min, 1 hr, 1 day. . .)"?
Response 151: The SWP3 is the document that outlines how an activ-
ity will be conducted in a manner to reduce or eliminate pollution in
storm water runoff. It is, therefore, reasonable that the document must
be readily accessible to operators with the responsibility of implement-
ing the plan. If the document is maintained on-site, the operator should
be able to produce the SWP3 the same day as the request. If the SWP3
is maintained off-site, then it should be made available as soon as is rea-
sonably possible. In most instances, it is reasonable that the document
should be made available within 24 hours of the request. Many site
investigations performed by TCEQ will be arranged in advance and,
therefore, the SWP3 would be expected to be available at the time of
the inspection.
Comments 152: HPER requested clarification regarding where the site
notice must be posted.
Response 152: The site notice must be readily available for viewing
by the general public, local, state, and federal authorities. The notice
must be posted at the construction site. If the construction project is
a long, linear project (e.g., pipeline, highway, etc.), the notice must
be placed in a publicly accessible location near where construction is
active and accessible to the public, such as at roadway crossings. The
notice would not be readily available for viewing if it were located in
a building.
Comment 153: Harris County requested that the TCEQ revise the per-
mit to include the requirement that the SWP3 also be made available
to the "operator of the municipal separate storm sewer system where
the construction site is located," in addition to the MS4 that receives
discharges from the site.
Response 153: In addition to the requirement that the SWP3 be read-
ily available to any MS4 who receives discharges from the site, the
permit also requires the SWP3 be available to "local government offi-
cials." This language requires that the SWP3 for applicable construc-
tion projects be available for review by county officials in the county
where the construction site is located.
Comment 154: LCRA commented that site notices should not be re-
quired to be provided to the operator of any MS4 operator who receives
the discharge, but instead should be provided to operators of regulated
MS4s.
Response 154: Determining whether an MS4 operator is regulated,
authorized under a waiver, or not regulated is more burdensome to the
construction site operator than simply providing the required notice.
The current requirements ensure that the notices will be made available
to any MS4 operator receiving discharges from the construction site.
Part III.D.3.
Comment 155: HCFCD commented that this section should contain
language "stating that the permit grants no public access rights."
Response 155: TCEQ disagrees with this comment. The permit does
not grant public access rights; it only requires that notices be posted in
"publically accessible" locations.
Part III.E. Keeping Plans Current
Comment 156: HCFCD commented that the permit language re-
quiring the permittee to "amend" the SWP3 implies a formal change.
HCFCD suggested "revise" or "update" be substituted "to more accu-
rately describe the nature of the SWP3 as a living document which
should be subject to more or less ongoing or routine maintenance
occurring throughout the life of the project."
Response 156: The requirement is revised to read: "The permittee
must revise or update the storm water pollution prevention plan when-
ever: . . . ."
Part III.E.2.
Comment 157: Houston stated that Part III.D.1. of the permit re-
quires that operators allow inspection by local agencies that approve
sediment and erosion plans and by local government officials. Hous-
ton commented that the current wording of Part III.E.2. of the permit
may not allow local governments to require changes in an SWP3, un-
less that government was involved in approving sediment and erosion
plans. Houston commented that "local government officials" should be
added to the list of those who can require SWP3 changes. Houston felt
that this change would be especially important because without it they
will not be able to require changes in SWP3s for entities that are within
their jurisdiction, but that do not discharge to their MS4 (e.g., sites that
discharge directly to a bayou).
Response 157: Part III.D.1. of the permit requires that the SWP3 must
be made available to "local government officials." This requirement
does not, however, provide local government officials with an author-
ity to inspect a site or to require modifications to the SWP3. However,
Part II.B.7. of the permit states: "This general permit does not limit
the authority or ability of federal, state, or local governmental entities
from placing additional or more stringent requirements on construction
activities or discharges from construction activities. For example, this
permit does not limit the authority of a home-rule municipality pro-
vided by §401.002 of the Texas Local Government Code."
Houston may adopt other local controls and ordinances for dischargers
within the area of their jurisdiction. Finally, Houston may refer in-
stances of permit noncompliance or inadequate SWP3 measures to the
TCEQ regional office.
Part III.F.(c) Contents of SWP3
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Comment 158: UTS commented that the language in Part III.F.1.(c),
requiring the SWP3 to specify the "number of acres of the site where
construction activities will occur," should be revised to require the
"number of acres of the site where earth disturbing activities occur."
UTS commented that this is the only point in the permit where earth
disturbing activities is defined and that this ties in with the NOI and
determining if it is a small project or a large project. Harris County
commented that the provision should include "fill areas" on the list
of example areas that must be considered when determining the total
number of acres where construction activities will occur.
Response 158: Part III.F.1.(c) requires information on the size of the
entire site and also the size of the site where construction activities will
take place. The definitions for small construction activities and for
large construction activities clarify that these activities are those that
will result in soil disturbance. However, in response to the comment,
Part III.F.1.(c) is revised to read: "the total number of acres of the entire
property and the total number of acres where construction activities
will occur, including off-site material storage areas, overburden and
stockpiles of dirt, and borrow areas;"
Part III.F.1.(d)
Comment 159: Cleburne commented that the language in III.F.1.(d),
requiring an estimate of the runoff coefficient of the site for both
preconstruction and postconstruction conditions is ambiguous and
inquired why these items are a necessary part of the SWP3. Cleburne
commented that requirements for postconstruction storm water runoff
should be handled by the locality where construction is occurring as
a part of local development requirements. Cleburne commented that
this requirement should be deleted from the permit.
Response 159: Requiring an estimate of the runoff coefficient was
removed in response to the comment and subsection (d) now reads:
"data describing the soil or the quality of any discharge from the site."
Part III.F.1.(f)
Comment 160: TXU Energy commented that "many projects, espe-
cially large or linear construction projects, can seldom be depicted on
a single map, particularly at a scale to show the detail required by this
Section." Additionally, TXU Energy indicated that some areas may be
located some distance off-site. TXU Energy recommended the lan-
guage be modified to say, "a detailed site map (maps) indicating. . . . "
Response 160: TCEQ agrees that not all projects can be depicted on
a single map. Therefore, the permit is revised to state "a detailed site
map (or maps) that indicate the following: . . . ."
Comment 161: Dallas commented that the map should depict the loca-
tions of on-site waste, borrow areas, equipment storage areas, material
storage areas, chemicals, and bathroom facilities.
Response 161: The current requirements are intended to depict areas
where construction activities will occur, areas where structural controls
and soil stabilization practices are employed, and adjacent surface wa-
ters. These features are included so that site personnel and inspectors
can locate the pollution prevention measures for inspection and main-
tenance and also to depict any receiving waters that could be poten-
tially affected by discharges. Equipment and material storage areas
and similar on-site features are not required to be included on the map
as they will be generally visually apparent, and the map would need
to be revised each time that they are relocated. The map requires that
these features be identified if they are located off-site as their locations
would not be apparent to an inspector. Bathroom facilities need not be
included on the site map whether on- or off-site.
Part III.F.1.(f)(v)
Comment 162: Harris County requested that the permit be revised to
include fill areas on the list of locations that must be included on the
site map.
Response 162: The list has been revised to include "fill" areas.
Part III.F.2.
Comment 163: Cleburne commented that "non-structural controls"
are not defined, but are referred to in Part III.F.2.
Response 163: Part III.F.2. of the permit is revised to refer to "best
management practices" instead of referring to "structural" and "non-
structural controls." The term "best management practices" includes
both "structural" and "non-structural controls."
Comment 164: Reliant commented that the SWP3 should not be re-
quired to list the "party responsible for implementation" of structural
and nonstructural controls. Reliant commented that it should be the ul-
timate responsibility of the permittee to ensure that these controls are
properly in place.
Response 164: The reference to the "party responsible for implemen-
tation" has been deleted from the permit. It is each permittee’s respon-
sibility to install and manage any necessary controls. For those large
construction sites where multiple operators are working and where a
shared SWP3 is developed, Part III.A. of the permit already contains
requirements that the SWP3 specify precisely which operator is respon-
sible for each element of the SWP3.
Part III.F.2.(a) Erosion and Sediment Controls
Comment 165: Harris County commented that the requirement that
controls must be developed to "limit off-site transport of litter, con-
struction debris, and construction materials" is not stringent enough.
Harris County commented that the permit should require controls to
eliminate the off-site transport of these materials.
Response 165: TCEQ responds that it will be impossible to prevent
off-site transport of materials under all conditions, for example, during
severe storm conditions. However, in response to the commenter, Part
II.F.2.(a)(i) of the permit is revised to state that controls "must also
be designed and utilized to reduce the off-site transport of suspended
sediments and other pollutants . . . ."
Comment 166: HCFCD commented that the permit should require
that erosion and sediment controls be developed based not only on lo-
cal topography and rainfall, but also with consideration for soil types.
HCFCD commented that practices "should differ in design and imple-
mentation in clay soils than in sandy soils."
Response 166: Part III.F.2.(a)(i) of the permit is revised to require
that controls be designed "with consideration for local topography, soil
type, and rainfall."
Comment 167: Houston and Harris County commented that the per-
mit should contain a section to address the dewatering of construc-
tion sites. In areas with flat topography, it is often necessary to clear
standing storm water from an active construction site after a signifi-
cant rain event and this water usually contains a significant amount of
sediment. Pumping or channeling sediment-charged water following
a storm event can have the same effect as failing to implement sedi-
ment control measures, such as silt fencing. Houston requested that
the following, or similar language, be added to this subsection: "If it
is necessary to pump or channel standing storm water from the site to
continue construction, appropriate Control Measures shall be used dur-
ing the dewatering operation to limit the off-site transport of suspended
sediments and other pollutants."
Harris County requested that the following language be added under
a new subsection (Part III.F.2.a.vi.): "If necessary to pump or channel
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standing storm water from the site to continue construction, appropriate
BMPs shall be used during the dewatering operation to limit the off-site
transport of suspended sediments and other pollutants."
Response 167: TCEQ agrees with the commenters and adds the
following provision to the existing requirements of Part III.F.2.(a)(i):
"Controls must also be designed and utilized to reduce the off-site
transport of suspended sediments and other pollutants if it is necessary
to pump or channel standing water from the site."
Part III.F.2(a)(ii): Erosion and Sediment Controls Maintenance of
Controls
Comment 168: Houston stated that it has been its experience while
enforcing the EPA general permit for construction activities that oper-
ators believe that they must only fix ineffective BMPs if they discover
the problem during a required inspection and that upon discovery they
only need to fix the problem before the next required inspection. Hous-
ton asked that the TCEQ clarify this issue by adding language to Part
III.F.2(a)(ii) that requires that "[i]f periodic inspections or any other in-
formation indicates a control has been used incorrectly, damaged, or
otherwise rendered ineffective, the operator must replace, modify or
repair the control as soon as possible after discovery."
Response 168: This provision is related to the initial selection and in-
stallation of controls and how the performance must be reviewed to de-
termine if another better suited control should be installed, or whether
modifications are necessary to enhance performance of a selected con-
trol. Maintenance and repair of controls identified as the result of rou-
tine inspections is addressed in Part III.F.8. of the permit. However,
in response to the comments, the last sentence in Part III.F.2(a)(ii) is
revised to read: "If periodic inspections or other information indicates
a control has been used incorrectly, or that the control is performing
inadequately, the operator must replace or modify the control as soon
as practicable after discovery that the control has been used incorrectly,
is performing inadequately, or is damaged."
Part III.F.2.(b) - Stabilization Practices
Comment 169: Reliant commented that site stabilization "provisions
are overly prescriptive." Reliant expressed the belief that there are too
many site-specific variables for construction sites to warrant a single,
uniform set of minimum requirements for site stabilization within a
prescribed time frame, particularly for temporary stabilization. Reliant
and LCRA commented that the current requirements for temporary sta-
bilization when construction has temporarily ceased should be modi-
fied to allow perimeter structural controls as an acceptable temporary
stabilization measure.
Response 169: TCEQ has revised the permit, in response to a previous
comment, to provide the following definition of temporary stabiliza-
tion: "A condition where exposed soils or disturbed areas are provided
a protective cover, which may include temporary seeding, geotextiles,
mulches, and other techniques to reduce or eliminate erosion until ei-
ther final stabilization can be achieved or until further construction ac-
tivities take place."
TCEQ disagrees that the requirement to provide temporary stabiliza-
tion under certain circumstances when construction is temporarily
halted is overly prescriptive. The permit contains examples of
temporary stabilization methods that may be appropriate based on
site-specific situations. A recommended perimeter control, such
as a silt fence, may be an appropriate temporary control for some
sites. However, as Reliant pointed out, there are many site-specific
variables at construction sites that could make a perimeter silt fence
inappropriate under the circumstances (e.g., a site with excessive
slope).
Part III.F.2.(b)(iii)
Comment 170: TXU Energy commented that this provision of the
permit contains a typographical error referencing items "(i) through (iii)
below" when the reference should be to items "(a) through (c) below."
Response 170: The provision has been revised accordingly.
Part III.F.3.(a) Structural Control Practices
Comment 171: Austin requested that the basic requirement to install
a sediment basin should be clearly stated, and "followed by a provision
for the use of alternative controls if the primary requirement is not fea-
sible." HCFCD commented that the requirement for sediment basins
"where feasible" is too vague to be effective. HCFCD requested that
the permit be revised to require precipitation patterns, site geometry,
site vegetation, infiltration capacity, geotechnical factors, relative cost,
and depth to groundwater in the list of factors that must be considered
to determine if the basin is feasible.
Response 171: TCEQ is not requiring installation of a sediment basin
be mandatory in all circumstances. The draft permit contains language
that sediment basins are required, except where they are not feasible.
The permit then lists a number of factors a permittee may consider in
determining the feasibility of installing a sediment basin. The factors
listed in the permit are site soils, slope, available area on site, pub-
lic safety, and other similar considerations. In response to the com-
ment from HCFCD, the permit is revised to add precipitation patterns,
site geometry, site vegetation, infiltration capacity, geotechnical fac-
tors, and depth to groundwater to the list of factors to consider in de-
termining whether a sediment basin is feasible.
Comment 172: Austin requested that the permit language stating
"where sediment basins are not feasible, alternative sediment controls,
which may include a series of smaller sediment basins, must be used"
should be revised to require "equivalent control measures" instead of
"alternative sediment controls." Austin expressed the belief that this
was consistent with the requirements of the EPA Region 6 general
permit for construction activities and establishes the expectation that
alternative control must provide a level of treatment equal to the
temporary sediment basin.
Response 172: The permit is revised to require "equivalent control
measures" instead of "alternative sediment controls."
Comment 173: Houston and Harris County commented that EPA al-
lows sediment basins to be designed to provide 3,600 cubic feet of stor-
age per acre drained only if the runoff from a two-year, 24-hour storm
event has not been calculated. Houston was concerned that using 3,600
cubic feet of storage per acre of drainage as the default storage vol-
ume without consideration of the calculated storage volume using the
two-year, 24-hour rainfall frequency may result in an undersized sed-
imentation basin. Harris County expressed the belief that this section
is ambiguous and the reader may interpret that a choice can be made
to either use the calculated runoff volume from the two-year, 24-hour
rainfall event from the acreage drained or to design the sedimentation
basin to provide 3,600 cubic feet of storage per acre drained.
Response 173: Existing EPA permit requirements allow a construction
site operator to base the size of a sedimentation basin on the site-spe-
cific two-year, 24-hour storm event and runoff coefficient as an alterna-
tive to using a 3,600 cubic feet per acre sizing standard. In considera-
tion of the comments and of the existing NPDES permit requirements,
Part III.F.3.a of the permit is revised to say: "Sediment basins are re-
quired, where feasible for common drainage locations that serve an area
with ten (10) or more acres disturbed at one time, a temporary (or per-
manent) sediment basin that provides storage for a calculated volume of
runoff from a 2-year, 24-hour storm from each disturbed acre drained,
or equivalent control measures, shall be provided where attainable until
final stabilization of the site. Where rainfall data is not available or a
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calculation cannot be performed, a temporary (or permanent) sediment
basin providing 3,600 cubic feet of storage per acre drained is required
where attainable until final stabilization of the site.
Additionally, Part III.F.3.b. is revised in part to read: "Sediment traps
and sediment basins may also be used to control solids in storm wa-
ter runoff for drainage locations serving less than ten (10) acres. At a
minimum, silt fences, vegetative buffer strips, or equivalent sediment
controls are required for all down slope boundaries (and for those side
slope boundaries deemed appropriate as dictated by individual site con-
ditions) of the construction. Alternatively, a sediment basin that pro-
vides storage for a calculated volume of runoff from a 2-year, 24-hour
storm from each disturbed acre drained, or equivalent control measures,
may be provided or where rainfall data is not available or a calculation
cannot be performed, a temporary (or permanent) sediment basin pro-
viding 3,600 cubic feet of storage per acre drained may be provided.
Part III.F.4: Permanent Storm Water Controls
Comment 174: Houston stated that this subsection provides that
"[p]ermittees are only responsible for the installation and maintenance
of storm water management measures prior to final stabilization of the
site and prior to submission of a NOT." Houston commented that this
language would hold an operator liable for maintenance of storm water
measures even after another permitted operator has assumed control of
the site if final stabilization has not occurred. Houston requested that
in the previous sentence, the conjunction "and" be changed to "or."
Response 174: TCEQ agrees with the suggested revision and has made
the requested change.
Part III.F.5. Other Controls
Comment 175: Austin requested "including a requirement that the
SWP3 identify all potential sources of nonstorm water discharges (ex-
cept for flows from fire fighting activities) and ensure that appropriate
pollution prevention measures are implemented for the nonstorm water
components(s) of the discharge." Austin commented that this language
is consistent with the EPA Region 6 construction general permit.
Response 175: This requirement is included in Part III.F.9. of the
draft permit. It requires that "the SWP3 must identify and ensure the
implementation of appropriate pollution prevention measures for all
eligible nonstorm water components of the discharge."
Comment 176: CB requested that the permit contain language found
in the EPA C.P. permit to prohibit the discharge of building materials to
waters of the United States and that the SWP3 "consistent with applica-
ble local waste disposal, sanitary sewer and septic system regulations."
Response 176: The scope of the authorization under this proposed per-
mit is defined in Part II.A., "Discharges Eligible for Authorization" and
does not include the discharge of building materials. It is not neces-
sary to include requirements for permittees to comply with local reg-
ulations. The cover page of the permit contains the statement: "Nei-
ther does this permit authorize any invasion of personal rights nor any
violation of federal, state, or local laws or regulations." Compliance
with, and enforcement of, these additional regulations is not dependant
upon the issuance of this proposed TPDES permit or the authorizations
that result from the issuance of the permit. Part II.B.7. of the permit
states: "This general permit does not limit the authority or ability of
federal, other state, or local government entities from placing additional
or more stringent requirements on construction activities or discharges
from construction activities. For example this permit does not limit the
authority of a home-rule municipality provided by Section 401.002 of
the Texas Local Government Code."
Part III.F.7. Maintenance
Comment 177: Harris County and Dallas commented that the pro-
posed inspection and maintenance requirements are identical to those
in the current federal NPDES permit for storm water associated with
construction activities and that these requirements are ambiguous and
difficult to enforce. Harris County commented that the current word-
ing can lead to confusion whereby permittees think they have a 21-day
window to address maintenance issues (inspections every 14 days to
note any problems, and then seven days to correct the problems). Harris
County commented that Part III.F.2.(a) should be revised to include the
following provision: "The 14-day and 0.5-inch rain event inspections
are intended to assess the effectiveness of properly installed and main-
tained erosion and sediment controls. Erosion and sediment controls
that have been improperly installed or have been intentionally disabled,
run-over, removed, or otherwise rendered ineffective must be replaced
or corrected immediately upon discovery."
Response 177: TCEQ has revised Part III.F.7. of the permit titled
"Maintenance," to include the following provision in response to the
comment: "Erosion and sediment controls that have been intentionally
disabled, run-over, removed, or otherwise rendered ineffective must be
replaced or corrected immediately upon discovery."
Part III.F.8.(a)
Comment 178: HCFCD requested changing the post storm inspec-
tion requirement from "within 24 hours" to within "one working day,
as defined by the construction schedule." Tarrant and Harris County
commented that the provision should be revised to require inspections
within either 24 hours or one working day from the end of a storm event
of 1/2-inch or more. Reliant commented that weekend and holiday in-
spections "add disproportionately to the cost of inspections, without a
commensurate benefit." Reliant recommended doing the inspection no
later than the first business day beyond the 24 hours after a weekend
or holiday storm event. CB commented that the inspection frequency
should be the same as listed for other inspections, at least once every 14
calender days and within 24 hours of the end of a storm event 1/2-inch
or greater. TXU Energy commented that the requirement to conduct
an inspection within 24 hours of the end of a storm event of 1/2-inch
or greater does not seem to consider legitimate weather-related delays
to flooding. TXU Energy proposed the following sentence be added
to the end of the first paragraph: "In the event of flooding or other
uncontrollable situations which prohibit access to the inspection sites,
inspections must be conducted as soon as access is practicable."
Response 178: A working day at a construction site is not easily de-
fined and may not occur for a number of days or weeks when weather
is inclement and where, for example, heavy equipment can not be oper-
ated. The proposed requirement is based, instead, on the need to main-
tain or repair controls following a significant storm event and prior to
the potential for further rainfall and erosion to occur. TCEQ agrees with
the language suggested by TXU Energy and has included the follow-
ing opening statement in Part III.F.8.: "In the event of flooding or other
uncontrollable situations that prohibit access to the inspection sites, in-
spections must be conducted as soon as access is practicable." Addi-
tionally, in response to this comment, the permit is revised to include a
new alternative monitoring schedule in Part III.F.8. (a) - (c) that reads:
"As an alternative to the above-described inspection schedule of once
every fourteen (14) calendar days and within twenty four (24) hours of
a storm event of 0.5 inches or greater, the SWP3 may be developed to
require that these inspections will occur at least once every seven (7)
calendar days. If this alternative schedule is developed, the inspection
must occur on a specifically defined day, regardless of whether or not
there has been a rainfall event since the previous inspection."
Part III.F.8.(a) Inspection of Controls
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Comment 179: Arlington and Dallas asked what the qualifications are
for an inspector of permitted sites. Dallas commented that the permit
should require inspectors to be delegated this responsibility in a letter
from TCEQ.
Response 179: There are no certifications or other credentials recog-
nized by TCEQ as necessary for individuals who inspect storm water
controls. Inspectors do not need to obtain a letter from TCEQ prior to
being allowed to perform inspections. The permittee is in the best po-
sition to ensure that the selected personnel have read the SWP3 and are
sufficiently familiar with the site to perform these inspections.
Part III.F.8.(b)
Comment 180: V&E, Harris County, and Houston asked how utility
operators will be required to comply with the permit. V&E recom-
mended including requirements for utility operators to cooperate with
the construction site operator to avoid compromising implementation
of the SWP3 for the site and to avoid the requirement for utility contrac-
tors to comply with the permit requirements for regulated construction
sites. Houston asked how utility installers will be regulated under the
permit. CB requested that the provision be reworded.
Response 180: TCEQ disagrees that the provision needs rewording. At
construction sites where a utility provider fits the definition of an op-
erator, and where those construction activities result in the disturbance
of one or more acres, or where the activity is a part of a larger common
plan of development that will result in the disturbance of one or more
acres, the utility operator must obtain permit coverage and comply with
the provisions of the permit. Typically, utility line installers will fit the
definition of an operator while installing cross-country utilities, as they
will be the operator with day-to-day operational control. Utility line in-
stallations occurring within a housing subdivision will typically not be
conducted by an operator with day-to-day operational control over the
properties that the activity transverses. In this example, the utility con-
tractor would need to coordinate with the authorized construction site
operators to make certain that the utility construction activities do not
defeat or compromise the SWP3 controls and measures on permitted
sites.
Comment 181: Houston stated that there have been significant prob-
lems with utility installers disabling or otherwise interfering with other
construction operators’ BMPs in the Houston area. Houston and Harris
County suggested that the TCEQ should make utility installers respon-
sible for any adverse impacts on storm water quality and storm water
quality structural controls that result from their presence and activities
on a regulated construction site.
Response 181: It is the responsibility of the operator of the construc-
tion activity on eligible construction sites to maintain storm water qual-
ity structural controls that protect water quality. The purpose of this
requirement is to place the burden of compliance on the person with
the most control over the construction activity being performed. If the
activity is such that the utility installer is the operator of the construc-
tion activity, the utility installer is required to obtain coverage under
this permit.
Comment 182: LCRA commented that linear construction projects of-
ten cross private land where landowners object to certain erosion con-
trol methods. Silt fences may be eaten by livestock, separate livestock,
and block cultivation activities. LCRA asked what the permittee’s re-
sponsibility is when faced with landowner conflicts that impede or pre-
vent the permittee from properly maintaining adequate controls.
Response 182: It is the permittee’s responsibility to develop and im-
plement appropriate erosion controls. In some instances silt fences may
not be the appropriate alternative. Permittees may consider alternative
controls, limit the amount of soil disturbed, coordinate with landowners
regarding the timing of the construction activity, and take other mea-
sures. The required inspections of erosion controls will ensure that
the need for any necessary repairs or maintenance is determined in a
timely manner. Additionally, Part III.F.2.(a)(i) has been revised to state
that erosion and sediment controls must be designed to retain sediment
on-site to the "extent practicable" rather than to the "maximum extent
practicable." Thus, for the examples cited in the comment more ap-
propriate erosion and sediment controls may be adopted to minimize
impacts to landowners in these situations.
Part III.F.8.(c)
Comment 183: HCFCD commented that this paragraph appears to
duplicate Part III.F.8.(a).
Response 183: TCEQ agrees that the two provisions are almost iden-
tical and has combined the language in Part III.F.8.(a) with that in Part
II.F.8(c) and renumbered the remaining sections accordingly.
Part IV.A: Numeric Effluent Limitations
Comment 184: Houston expressed the belief that this section should
clarify that the numeric effluent limitations apply to concrete batch
plants associated with large or small construction activity.
Response 184: Part IV.A. states that all discharges of storm water
runoff from concrete batch plants must be monitored at the prescribed
monitoring frequencies and must comply with the numeric effluent lim-
itations. This only applies to those facilities that are authorized under
this permit, a permit authorizing discharges associated with large and
small construction activities.
Comment 185: Houston asked whether given a monitoring frequency
of once a year, does a batch plant that operates for less than a year at a
site have to do any monitoring. Houston noted that if this is the case, it
"would seem to limit the application of this section to only the largest
construction projects."
Response 185: This monitoring frequency is the same as for other
TPDES and NPDES permits. If there is a discharge, then that discharge
must be monitored at least once per year. For sites that are scheduled
to operate for only a short period of time, sampling the first available
discharge would limit the chance that the facility would be noncompli-
ant with the permit.
Comment 186: Austin requested that asphalt batch plants be added to
the requirement to monitor discharges.
Response 186: Sites that manufacture asphalt emulsions are subject
to categorical numeric effluent limitations for storm water discharges
based on the Asphalt Emulsion Subcategory of the Paving and Roofing
Materials (Tars and Asphalt) Manufacturing Point Source Category (40
CFR §443.13). However, asphalt batch plants typically do not manu-
facture these materials, but instead purchase asphalt paving and roofing
emulsions and combine them with rock or other materials at the batch
plant site. These batch plants qualify for coverage under this permit un-
der certain circumstances that are defined in the permit. There are no
proposed numeric effluent limitations in the permit for these sites, as
there have been no categorical effluent limitations established for these
discharges. Instead, the permit requires pollution prevention controls
to eliminate or reduce pollution in storm water runoff.
Storm water discharges from the emulsion manufacturing facilities
must obtain TPDES authorization for storm water discharges under
either the TPDES multi-sector General Permit TXR050000 or under
an individual TPDES permit. Similarly, this general permit allows
authorization for the discharge of storm water from certain concrete
batch plants, but not from facilities that manufacture cement, another
industry subject to storm water categorical effluent limitations.
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Comment 187: Austin requested that the permit include a statement
that associates the batch plant to a construction site or construction
activities.
Response 187: Part IV.A. is revised to include the statement: "All dis-
charges of storm water runoff from concrete batch plants that qualify
for coverage and that are authorized to discharge storm water under the
provisions of this general permit, must be monitored at the following
monitoring frequency and must comply with the following numeric ef-
fluent limitations:"
Comment 188: Austin commented that although most construction
activities requiring a dedicated asphalt or concrete batch plant may be
active for a comparatively longer duration than most construction sites,
the activities at the site remain temporary in nature relative to fixed in-
dustrial facilities. Austin requested that the required monitoring fre-
quency be increased, at minimum, to twice per year.
Response 188: Storm water discharges from concrete batch plants
may alternatively be authorized under the TPDES multi-sector Gen-
eral Permit TXR050000 for storm water discharges associated with in-
dustrial activities. The effluent limitations and monitoring frequencies
proposed in this permit are consistent with the requirements in the al-
ternative general permit.
Part IV.B. Reporting Requirements
Comment 189: Houston and Harris County stated that this provision
incorrectly references Attachment 2 as the discharge monitoring report.
Both commented that the reference should be made to Attachment 3 of
the permit.
Response 189: TCEQ agrees with the comment and has corrected the
reference in the permit.
Part V. Retention of Records
Comment 190: Cleburne commented that the retention of records for
three years after the NOT is submitted, or after the site is stabilized or
transferred to another operator, places an "undue burden" on construc-
tion operators. Cleburne commented that large firms "may participate
in hundreds of projects over the course of a year and could accumulate
huge volumes of records that would have to be stored and periodically
reviewed to determine when they can be destroyed." Small builders that
build within larger common development plans often work using their
truck as an office. Cleburne commented that the retention time should
be shortened to a period of months.
Response 190: TCEQ disagrees that the retention period should be
shortened to less than three years. The general permit rules in 30 TAC
Chapter 205 require that a general permit contain "adequate monitor-
ing, recordkeeping, and reporting appropriate to the type of activity au-
thorized." (see 30 TAC §205(a)(5)(A)). A three-year record retention
requirement is consistent with other TCEQ rules, e.g., for monitoring
activities found in 30 TAC §319.7(c), which states: "All records and in-
formation resulting from the required monitoring activities, including,
but not limited to, all records concerning measurements and analyses
performed and concerning calibration and maintenance of flow mea-
surement and other instrumentation, shall be retained for a minimum
of three years, or for a longer period if requested by the executive di-
rector or his designee."
Part VII.A: Application Fees
Comment 191: Harris County noted that given "the large number"
of large construction sites "currently regulated under the Region 6 C.P.
submitting a check for $100 for each of these sites to continue coverage
under the proposed C.P. places an immense burden on the regulated
community." Houston and Harris County requested that provisions be
made so that entities that engage in a large number of simultaneous
construction projects can use one check for multiple application fees,
provided that the applications are submitted at the same time.
Response 191: Operators may submit any number of NOIs together in
a single envelope, with a single check to cover the application fee for
these sites. However, applicants are encouraged to keep copies of all
documents that are submitted as a part of their records in the event that
there is any question arising from the submission of the NOI or NOIs.
Comment 192: HPER asked whether small construction projects are
subject to the $100 application fee.
Response 192: Part VII.A. of the permit states, "An application fee of
$100 must be submitted with each NOI for coverage of a large construc-
tion activity." The application fee is required only in situations where a
NOI is submitted. Since NOIs are not required for small construction
sites, there is no fee to obtain authorization.
Comment 193: TXDOT commented that fees between state agencies
should be required only if absolutely necessary. The proposed fees
would have little or no net value to the taxpayer when the administra-
tive cost to both agencies is considered. If a fee is absolutely necessary,
TXDOT suggested that the MOU between TCEQ and TXDOT be mod-
ified to allow for a more straightforward payment process. Thus, one
payment could be submitted to cover a number of projects.
Response 193: The requirement for fees is not based on the source of
the fee. The application fee amount is based on the cost to the agency
for processing the application and tracking the information in an elec-
tronic database. The annual water quality fee is utilized to help fund the
agency’s inspection programs that ensure compliance with the TPDES
permitting program. TCEQ will work with TXDOT and other state
agencies to minimize administrative costs that ultimately affect state
taxpayers. A single check may be submitted in the same envelope with
multiple NOIs.
Part VII.B Waste Treatment Inspection Fees
Comment 194: TCC expressed the belief that the current proposed an-
nual waste treatment inspection fee of $100 to be a duplicate fee that
has already been included in the annual consolidated water quality fee.
TCC commented that only the regulated community that does not al-
ready pay the annual consolidated water quality fee should be subjected
to this requirement.
Response 194: The waste treatment inspection fee and the water qual-
ity assessment fee were "combined" into a single water quality fee un-
der 30 TAC Chapter 281. The permit is revised to reflect that large
construction activities are subject to an annual water quality fee of $100
under TWC, §26.0291, and according to 30 TAC Chapter 205 (relating
to General Permits for Waste Discharges).
Comment 195: Houston and TXDOT commented that waste treat-
ment fees are not appropriate for permits that authorize the discharge of
storm water runoff. V&E requested the rationale for imposing a waste
treatment inspection fee on applicants for storm water discharge per-
mits and recommended the removal of the waste treatment inspection
fee from the permit. Gardere requested guidance as to whether TCEQ
believes that large construction sites will be subject to water quality as-
sessment fees consistent with §220.21. V&E also asked if the reference
to §220.21 is accurate.
Response 195: The permit is revised to reflect that the fee is an annual
water quality fee, as described in the previous response, rather than an
annual waste treatment fee and watershed monitoring and assessment
fee.
Comment 196: TXDOT commented that the annual fee should only
be applied to sites that TCEQ actually inspects. TXDOT expressed the
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belief that annual fees are inappropriate to activities that may only last
a few months.
Response 196: The nominal $100 fee helps support the agency’s com-
pliance inspection program. If the TCEQ bills only those sites that are
inspected for the costs related to the inspection, the fees would be sig-
nificantly higher. Not all authorized large construction sites will be
billed the annual fee. Only those authorizations that are current at the
time of billing, in September at the beginning of the fiscal year, will be
subject to the annual fee.
Comment 197: HCFCD commented that the language regarding
the possible imposition of a watershed monitoring and assessment
fee should be deleted in the permit. HCFCD also commented that
§26.0135(h) of the statute appears to only allow the TCEQ to recover
costs from "users of water and wastewater permit holders," which
seems to suggest that a fee could not be collected on "waste" discharges
authorized by this proposed permit.
Response 197: The waste treatment inspection fee and the water qual-
ity assessment fee were "combined" in a single water quality fee under
Chapter 281. The permit is revised to reflect that large construction ac-
tivities are subject to an annual water quality fee under TWC, §26.0291
and according to Chapter 205.
Attachments 1 and 2 of the Permit
Comment 198: HCFCD, Harris County, Arlington, and Tarrant
County requested that the notice include additional information, such
as a physical address, detailed location description, and a map of the
construction activity that will make it possible for the receiving MS4
operator to implement its construction program. Cleburne suggested
that a form such as the NPDES or TPDES NOI form be used rather
than the notice in order to provide the level of information that is
needed. Arlington requested that Attachment 1 and 2 "require a site
address and/or a location plan to be included with the Construction
Site Notice."
Response 198: The construction site notices of the permit are revised
to require a physical address of the site or a description of the location
and Attachment 1 is revised to specify where the SWP3 is maintained.
These additional requirements should allow persons supplied a copy of
the notice the information necessary to locate the construction site.
TRD-200301790
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: March 18, 2003
♦ ♦ ♦
Texas Department of Health
Licensing Actions for Radioactive Materials
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Texas Department of Health
Filed: March 19, 2003
♦ ♦ ♦
Texas Health and Human Services Commission
Public Notice
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The Health and Human Services Commission, State Medicaid Office,
has received approval from the Centers for Medicare and Medicaid
Services, United States Department of Health and Human Services, to
amend the Title XIX Medical Assistance Plan by Transmittal Number
02-06, Amendment Number 625.
The amendment eliminates the homebound requirement for home
health services. It also clarifies recipient criteria and includes utiliza-
tion review components for home health services. The amendment is
effective December 1, 2002.
If additional information is needed, please contact Paula Clark, Health




Texas Health and Human Services Commission
Filed: March 17, 2003
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Announcement of the Low Income Housing Tax Credit
Program 2003 State Credit Housing Ceiling
The Low Income Housing Tax Credit Program assists in building af-
fordable housing through the issuance of federal tax credits used to fund
new construction and rehabilitation of multifamily residential develop-
ments. The tax credits allow the developments to be leased to qual-
ified families at below market rents. The Qualified Allocation Plan
and Rules (QAP) required under Section 42 of the Internal Revenue
Code governs the administration of the program, provides application
submission requirements and describes the policies and procedures by
which the federal tax credits are distributed.
Pursuant to the Qualified Allocation Plan, Section 49.4 of the Texas
Administrative Code, the Department announces that 2003 State
Credit Housing Ceiling according to the Internal Revenue Service is
$38,114,813.
Please visit the Department’s web site at http://www.td-
hca.state.tx.us/lihtc.htm for more information on the program,





Texas Department of Housing and Community Affairs




Public Comment Period Open for Amendments to the 2022
Metropolitan Transportation Plan (MTP) and the 2002-2004
Transportation Improvement Program (TIP)
A public meeting was held on Tuesday, March 18, 2003, at the
Houston-Galveston Area Council (H-GAC) on proposed amend-
ments to the 2022 Metropolitan Transportation Plan (MTP) and the
2002-2004 Transportation Improvement Program (TIP). The public
is encouraged to provide comments to H-GAC on the following
proposed amendments:
• Addition of project to add 600 spaces to the Fuqua Park and Ride lot.
• Cancellation of Congestion Mitigation and Air Quality Improvement
Program projects in Brazoria, Galveston and Harris counties totaling
$14.3 million.
The public comment period on the amendments begins Sunday,
March 9, 2003. All comments must be received by H-GAC no
later than 5 p.m., Monday, April 7, 2003. To obtain more detailed
information, please visit www.hgac.cog.tx.us/transportation or call
Pat Waskowiak, Transportation Senior Planner, at (713) 993-2456.
Copies of the proposed amendments will also be available at the
meeting. Written comments may be submitted to Pat Waskowiak,
Houston-Galveston Area Council, P.O. Box 22777, Houston, Texas
77227, emailed to pwaskowiak@hgac.cog.tx.us or faxed to (713)
993-4508.
In compliance with the Americans with Disabilities Act, H-GAC will
provide for reasonable accommodations for persons with disabilities
attending H-GAC functions. Requests should be received by H-GAC






Filed: March 18, 2003
♦ ♦ ♦
Texas Department of Human Services
Public Notice
The Texas Department of Human Services (DHS) has published a re-
port outlining the intended use of federal block grant funds during fiscal
year 2003 for Title XX social services programs administered by the
Texas Department of Human Services, the Texas Department of Health,
the Texas Department of Protective and Regulatory Services, the Texas
Workforce Commission, the Texas Department of Mental Health and
Mental Retardation, Texas Education Agency, and the Texas Intera-
gency Council on Early Childhood Intervention. The report describes
department services funded through this federal source and includes a
distribution-of-funds section that provides financial information on the
allocation of funds to all social services. On November 8, 2002, the
proposed Intended Use Report was made available to the public for re-
view and comment. DHS responded to all comments. DHS received
and responded to requests for copies of the report.
To obtain free copies of the report, send written requests to Chris Tray-
lor, Government Relations Division, Mail Code W-623, Texas Depart-
ment of Human Services, P.O. Box 149030, Austin, Texas 78714-9030.
TRD-200301805
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: March 18, 2003
♦ ♦ ♦
Texas Department of Insurance
Notice of Application by a Small Employer Carrier to be a
Risk-Assuming Carrier
Notice is given to the public of the application of the listed small em-
ployer carrier to be a risk-assuming carrier under Texas Insurance Code
Article 26.52. A small employer carrier is defined by Chapter 26 of the
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Texas Insurance Code as a health insurance carrier that offers, delivers
or issues for delivery, or renews small employer health benefit plans
subject to the chapter. A risk-assuming carrier is defined by Chapter
26 of the Texas Insurance Code as a small employer carrier that elects
not to participate in the Texas Health Reinsurance System. The follow-
ing small employer carrier has applied to be a risk-assuming carrier to
cover the remaining of its current run-off business:
Chesapeake Life Insurance Company.
The application is subject to public inspection at the offices of the Texas
Department of Insurance, Legal & Compliance Division- Jimmy G.
Atkins, 333 Guadalupe, Hobby Tower 1, 9th Floor, Austin, Texas.
If you wish to comment on the application to be a risk-assuming carrier,
you must submit your written comments within 60 days after publica-
tion of this notice in the Texas Register to Lynda H. Nesenholtz, Chief
Clerk, Mail Code 113-2A, Texas Department of Insurance, P. O. Box
149104, Austin, Texas 78714-91204. An additional copy of the com-
ments must be submitted to Mike Boerner, Managing Actuary, Actu-
arial Division of the Financial Program, Mail Code 302-3A, Texas De-
partment of Insurance, P. O. Box 149104, Austin, Texas 78714-9104.
Upon consideration of the application, if the Commissioner is satisfied
that all requirements of law have been met, the Commissioner or his de-




General Counsel and Chief Clerk
Texas Department of Insurance
Filed: March 17, 2003
♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.
Application for admission to Texas of Medco Health, L.L.C., a foreign
third party administrator. The home office is Wilmington, Delaware.
Application for admission to Texas of National Health Systems, Inc., a
foreign third party administrator. The home office is Denver, Colorado.
Application for admission to Texas of Farmington Administrative Ser-
vices, Inc., a foreign third party administrator. The home office is
Farmington, Connecticut.
Application to change the name of BENEFIT CONSULTANTS, INC.
to PROGENY MARKETING INNOVATIONS, INC., a foreign third
party administrator. The home office is Wilmington, Delaware.
Application to change the name of ALL AMERICAN FLEXIBLE
BENEFIT PLANS, INC. to ALL AMERICAN BENEFITS, INC., a
domestic third party administrator. The home office is Dallas, Texas.
Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Matt Ray, MC
107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200301808
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: March 18, 2003
♦ ♦ ♦
Texas Lottery Commission
Instant Game No. 345 "Fire ’N Ice"
1.0 Name and Style of Game.
A. The name of Instant Game No. 345 is "FIRE ’N ICE". The play
style is "key number match with auto win".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 345 shall be $2.00 per ticket.
1.2 Definitions in Instant Game No. 345.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, $1.00, $2.00, $4.00, $5.00, $10.00, $20.00, $50.00, $100,
$300, $1,000, $3,000, $20,000, FLAME SYMBOL.
D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $2.00, $4.00, $8.00, $10.00, or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100, or $300.
I. High-Tier Prize - A prize of $3,000 or $20,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (345), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 345-0000001-000.
L. Pack - A pack of "FIRE ’N ICE" Instant Game tickets contain 250
tickets, which are packed in plastic shrink-wrapping and fanfolded in
pages of two (2). Tickets 000 and 001 will be on the top page, tickets
002 and 003 will be on the next page and so forth and tickets 248 and
249 on the last page. Please note the books will be in an A-B configu-
ration.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"FIRE ’N ICE" Instant Game No. 345 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "FIRE ’N ICE" Instant Game is determined once
the latex on the ticket is scratched off to expose 22 (twenty-two) play
symbols. If the player matches any of the YOUR ICE NUMBERS to
either HOT WINNING NUMBER, the player will win the prize shown
for that number. If the player gets a flame symbol under any of the
YOUR ICE NUMBERS the player will win that prize automatically.
No portion of the display printing nor any extraneous matter whatso-
ever shall be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 22 (twenty-two) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 22
(twenty-two) Play Symbols under the latex overprint on the front por-
tion of the ticket, exactly one Serial Number, exactly one Retailer Val-
idation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
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16. Each of the 22 (twenty-two) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.
17. Each of the 22 (twenty-two) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No duplicate non-winning Your Ice Numbers play symbols on a
ticket
C. No duplicate Hot Winning Numbers play symbols on a ticket.
D. No more than one pair of duplicate non-winning prize symbols on
a ticket.
E. The "flame symbols will never appear more than once on a ticket.
F. No prize amount in a non-winning spot will correspond with the Your
Ice Number play symbol (i.e. 5 and $5).
2.3 Procedure for Claiming Prizes.
A. To claim a "FIRE ’N ICE" Instant Game prize of $2.00, $4.00, $8.00,
$10.00, $20.00, $50.00, $100, $300, a claimant shall sign the back of
the ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
fication, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is
not, in some cases, required to pay a $50.00, $100, or $300 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to file a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notified promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.
B. To claim a "FIRE ’N ICE" Instant Game prize of $3,000 or $20,000,
the claimant must sign the winning ticket and present it at one of the
Texas Lottery’s Claim Centers. If the claim is validated by the Texas
Lottery, payment will be made to the bearer of the validated winning
ticket for that prize upon presentation of proper identification. When
paying a prize of $600 or more, the Texas Lottery shall file the appro-
priate income reporting form with the Internal Revenue Service (IRS)
and shall withhold federal income tax at a rate set by the IRS if re-
quired. In the event that the claim is not validated by the Texas Lottery,
the claim shall be denied and the claimant shall be notified promptly.
C. As an alternative method of claiming a "FIRE ’N ICE" Instant Game
prize, the claimant must sign the winning ticket, thoroughly complete a
claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "FIRE ’N
ICE" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "FIRE ’N ICE" Instant Game, the Texas Lot-
tery shall deposit the amount of the prize in a custodial bank account,
with an adult member of the minor’s family or the minor’s guardian
serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
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these Game Procedures and on the back of each ticket, shall be for-
feited.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
12,101,250 tickets in the Instant Game No. 345. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 345 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 345, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: March 13, 2003
♦ ♦ ♦
Instant Game No. 380 "Lucky Shuffle"
1.0 Name and Style of Game.
A. The name of Instant Game No. 380 is "LUCKY SHUFFLE". The
play style is "multiple games".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 380 shall be $5.00 per ticket.
1.2 Definitions in Instant Game No. 380.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
A, K, Q, J, 2, 3, 4, 5, 6, 7, 8, 9, 10, $1.00, $2.00, $4.00, $5.00, $8.00,
$10.00, $20.00, $50.00, $100, $250, $500, $1,000, $50,000, DOUBLE
DOLLAR SYMBOL, and JOKER SYMBOL.
D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $5.00, $8.00, $10.00, or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100, or $500.
I. High-Tier Prize - A prize of $1,000, $5,000 or $50,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
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(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (380), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 074 within each pack. The format will be: 380-0000001-000.
L. Pack - A pack of "LUCKY SHUFFLE" Instant Game tickets contain
75 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of one (1). The packs will alternate. One will show the front
of ticket 000 and back of 074 while the other fold will show the back
of ticket 000 and front of 074.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"LUCKY SHUFFLE" Instant Game No. 380 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "LUCKY SHUFFLE" Instant Game is determined
once the latex on the ticket is scratched off to expose 63 (sixty-three)
play symbols. In Game 1, if the total for any one HAND is greater than
the total of the DEALER’S HAND, the player will win the prize for
that hand. If the total for any one Hand equals "21", the player will win
double the prize for that hand. A equals 11; J, Q, K equals 10. In Game
2, if the player’s YOUR CARD is greater than THEIR CARD, within
each Hand, the player will win the prize for that HAND. If the player
gets a "joker" symbol under YOUR CARD, the player will win double
the prize for that HAND. Aces are high. In Game 3, if the player gets 2
of a kind in the same Hand, the player will win the prize for that Hand.
If the player gets 3 of a kind in the same Hand, the player will win dou-
ble the prize for that Hand. In Game 4, if any of the player’s YOUR
CARDS match either WINNING CARD, the player will win the prize
shown for that card. If the player gets a "double dollar" sign symbol,
the player will win double the prize shown for that card. No portion
of the display printing nor any extraneous matter whatsoever shall be
usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 63 (sixty-three) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 63
(sixty-three) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 63 (sixty-three) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.
17. Each of the 63 (sixty-three) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. Although not all prizes can be won in each game, all prize symbols
may be used in non-winning locations.
C. Game 1: No ties between the Dealer’s Hand total and any of Your
Hands.
D. Game 1: No Your Hand total will be less than 13.
E. Game 1: No hand (Your Hand or Dealer’s Hand) will contain 2 Aces.
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F. Game 1: The Dealer’s Hand total will never total 21.
G. Game 1: No duplicate Your Hands in any order on a ticket.
H. Game 1: No duplicate non-winning prize symbols on a ticket in this
game.
I. Game 2: No duplicate Your Card play symbols on a ticket.
J. Game 2: No duplicate Their Card play symbols on a ticket.
K. Game 2: No duplicate non-winning prize symbols on a ticket in this
game.
L. Game 2: There will be no ties between Your Card and Their Card in
a hand.
M. Game 2: The "joker" doubler symbol will only appear on winning
tickets as dictated by the prize structure.
N. Game 3: No duplicate hands in any order on a ticket.
O. Game 3: No duplicate non-winning prize symbols on a ticket in this
game.
P. Game 3: No hand will contain 4 like play symbols on a ticket in this
game.
Q. Game 3: No hand will contain a straight in any order on a ticket in
this game.
R. Game 3: No hand will contain 2 pairs on a ticket in this game.
S. Game 3: No hand will contain a Full House on a ticket in this game.
T. Game 4: No duplicate non-winning prize symbols.
U. Game 4: No duplicate non-winning Your Card play symbols.
V. Game 4: No duplicate Winning Card play symbols.
W. Game 4: The "double dollar sign" symbol will only appear on win-
ning tickets as dictated by the prize structure.
2.3 Procedure for Claiming Prizes.
A. To claim a "LUCKY SHUFFLE" Instant Game prize of $5.00,
$8.00, $10.00, $20.00, $50.00, $100, $500, a claimant shall sign the
back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100, or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim
form and instruct the claimant on how to file a claim with the Texas
Lottery. If the claim is validated by the Texas Lottery, a check shall be
forwarded to the claimant in the amount due. In the event the claim
is not validated, the claim shall be denied and the claimant shall be
notified promptly. A claimant may also claim any of the above prizes
under the procedure described in Section 2.3.B and 2.3.C of these
Game Procedures.
B. To claim a "LUCKY SHUFFLE" Instant Game prize of $1,000,
$5,000 or $50,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at a rate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.
C. As an alternative method of claiming a "LUCKY SHUFFLE" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "LUCKY
SHUFFLE" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "LUCKY SHUFFLE" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
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be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
5,064,225 tickets in the Instant Game No. 380. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 380 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 380, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: March 13, 2003
♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Sale, Transfer, or Merger
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas a joint application for sale, transfer, or merger on
March 10, 2003, pursuant to the Public Utility Regulatory Act, Texas
Utilities Code Annotated §37.154 (Vernon 1998 & Supplement 2003).
Docket Style and Number: Joint Application of AEP Texas Central
Company and Magic Valley Electric Cooperative to Transfer Certifi-
cate Rights and for Approval of Transfer of Facilities, Docket Number
27485.
The Application: AEP Texas Central Company has owned and oper-
ated a 69-kV transmission line and related facilities known as the San
Benito-Weslaco transmission line in Hidalgo County. The San Ben-
ito-Weslaco line is in Magic Valley Electric Cooperative’s singly cer-
tificated service area. At the request of Magic Valley Electric Cooper-
ative, AEP Texas Central Company upgraded an approximate 2.9 mile
section of the line from 69-kV to 138-kV in order to serve increased
demand in Magic Valley Electric Cooperative’s services area. The up-
grade was completed in October 2002. The Applicants executed an
agreement concerning this project under which, subject to regulatory
approval, AEP Texas Central Company will sell the completed project
to Magic Valley Electric Cooperative. Such an agreement does not pro-
vide for AEP Texas Central Company performing O&M for the facili-
ties.
Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326, or call the Commission’s
Customer Protection Division at (512) 936-7120 or (888) 782-8477.
Hearing- and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136 or use Relay Texas
(toll-free) 1-800-735-2989. All correspondence should refer to Docket
Number 27485.
TRD-200301739
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Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on March 7, 2003, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.
Docket Title and Number: Application of Starlight Phone, Inc. for a
Service Provider Certificate of Operating Authority, Docket Number
27476 before the Public Utility Commission of Texas.
Applicant intends to provide plain old telephone service, ADSL,
ISDN, HDSL, SDSL, RADSL, VDSL, Optical Services, T1-Private
Line, Switch 56 KBPS, Frame Relay, Fractional T1, Long Distance,
and wireless services.
Applicant’s requested SPCOA geographic area includes the entire State
of Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than April 2, 2003. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
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Filed: March 13, 2003
♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on March 7, 2003, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.
Docket Title and Number: Application of BAK Communications, LLC
for a Service Provider Certificate of Operating Authority, Docket Num-
ber 27482 before the Public Utility Commission of Texas.
Applicant intends to provide plain old telephone service, and wireless
services.
Applicant’s requested SPCOA geographic area includes the area of
Texas currently served by SBC-Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than April 2, 2003. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas, a notice of intent to file a long run incremental cost
(LRIC) study pursuant to P.U.C. Substantive Rule §26.214 on or about
March 10, 2003. The Applicant will file the LRIC study on or about
March 20, 2003.
Docket Title and Number. United Telephone Company of Texas, Inc.
d/b/a Sprint Application for Approval of LRIC Study for Business Key
Rotary Trunk Service, Business Private Branch Exchange Services, and
Centrex Service Pursuant to P.U.C. Substantive Rule 26.214, Docket
Number 27491.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 27491. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact




Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas, a notice of intent to file a long run incremental cost
(LRIC) study pursuant to P.U.C. Substantive Rule §26.214 on or about
March 10, 2003. The Applicant will file the LRIC study on or about
March 20, 2003.
Docket Title and Number. United Telephone Company of Texas, Inc.
d/b/a Sprint Application for Approval of LRIC Study for Business
Local Exchange Service Pursuant to P.U.C. Substantive Rule 26.214,
Docket Number 27492.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 27492. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.
TRD-200301741
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Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas, a notice of intent to file a long run incremental cost
(LRIC) study pursuant to P.U.C. Substantive Rule §26.214 on or about
March 10, 2003. The Applicant will file the LRIC study on or about
March 20, 2003.
Docket Title and Number. United Telephone Company of Texas, Inc.
d/b/a Sprint Application for Approval of LRIC Study for Two-Point
Service Pursuant to P.U.C. Substantive Rule 26.214, Docket Number
27493.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 27493. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact




Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas, a notice of intent to file a long run incremental cost
(LRIC) study pursuant to P.U.C. Substantive Rule §26.214 on or about
March 10, 2003. The Applicant will file the LRIC study on or about
March 20, 2003.
Docket Title and Number. Central Telephone Company of Texas d/b/a
Sprint Application for Approval of LRIC Study for Business Key Ro-
tary Trunk Service, Business Private Branch Exchange Services, and
Centrex Service Pursuant to P.U.C. Substantive Rule 26.214, Docket
Number 27494.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 27494. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact




Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas, a notice of intent to file a long run incremental cost
(LRIC) study pursuant to P.U.C. Substantive Rule §26.214 on or about
March 10, 2003. The Applicant will file the LRIC study on or about
March 20, 2003.
Docket Title and Number. Central Telephone Company of Texas d/b/a
Sprint Application for Approval of LRIC Study for Business Local Ex-
change Service Pursuant to P.U.C. Substantive Rule 26.214, Docket
Number 27495.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 27495. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact




Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas, a notice of intent to file a long run incremental cost
(LRIC) study pursuant to P.U.C. Substantive Rule §26.214 on or about
March 10, 2003. The Applicant will file the LRIC study on or about
March 20, 2003.
Docket Title and Number. Central Telephone Company of Texas d/b/a
Sprint Application for Approval of LRIC Study for Toll Restriction
Service Pursuant to P.U.C. Substantive Rule 26.214, Docket Number
27496.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 27496. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.
TRD-200301745
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Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas, a notice of intent to file a long run incremental cost
(LRIC) study pursuant to P.U.C. Substantive Rule §26.214 on or about
March 10, 2003. The Applicant will file the LRIC study on or about
March 20, 2003.
Docket Title and Number. Central Telephone Company of Texas d/b/a
Sprint Application for Approval of LRIC Study for Two-Point Service
Pursuant to P.U.C. Substantive Rule 26.214, Docket Number 27497.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 27497. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact




Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas, a notice of intent to file a long run incremental cost
(LRIC) study pursuant to P.U.C. Substantive Rule §26.214 on or about
March 10, 2003. The Applicant will file the LRIC study on or about
March 20, 2003.
Docket Title and Number. United Telephone Company of Texas, Inc.
d/b/a Sprint Application for Approval of LRIC Study for Toll Restric-
tion Service Pursuant to P.U.C. Substantive Rule 26.214, Docket Num-
ber 27498.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 27498. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact




Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Interconnection Agreement
On March 10, 2003, Texas Alltel, Inc., Sugar Land Telephone Com-
pany, and 1-800-Reconex, Inc., collectively referred to as applicants,
filed a joint application for approval of interconnection agreement un-
der §252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2003) (PURA). The joint application has
been designated Docket Number 27489. The joint application and the
underlying interconnection agreement is available for public inspection
at the commission’s offices in Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27489. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by April 8, 2003, and shall include:
1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
b) is not consistent with the public interest, convenience, and necessity;
or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.
Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-




Public Utility Commission of Texas
Filed: March 13, 2003
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♦ ♦ ♦
Public Notice of Interconnection Agreement
On March 10, 2003, Metrocall, Inc. and Kerrville Telephone Com-
pany, collectively referred to as applicants, filed a joint application
for approval of interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2003) (PURA). The joint application has been designated Docket
Number 27490. The joint application and the underlying interconnec-
tion agreement is available for public inspection at the commission’s
offices in Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27490. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by April 8, 2003, and shall include:
1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
b) is not consistent with the public interest, convenience, and necessity;
or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.
Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-




Public Utility Commission of Texas
Filed: March 13, 2003
♦ ♦ ♦
Public Notice of Interconnection Agreement
On March 13, 2003, Big Bend Telephone Company, Inc. and Bellerud
Communications, LLC, collectively referred to as applicants, filed
a joint application for approval of interconnection agreement under
§252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2003) (PURA). The joint application
has been designated Docket Number 27509. The joint application
and the underlying interconnection agreement is available for public
inspection at the commission’s offices in Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27509. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by April 9, 2003, and shall include:
1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
b) is not consistent with the public interest, convenience, and necessity;
or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.
Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
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Filed: March 17, 2003
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♦ ♦ ♦
Texas Department of Transportation
Request for Qualifications for Professional Services - Aviation
Division
The Texas Department of Transportation (TxDOT) intends to engage
Aviation Professional Services pursuant to Government Code, Chapter
2254, Subchapter A. TxDOT will solicit and receive qualifications for
professional services to update various airport layout plans, for a three-
year period, to the current standards listed in FAA AC 150/5300-13.
Three consultants will be selected to update a minimum of three airport
layout plans (ALP) each. The airports to receive ALPs will be grouped
regionally.
Interested firms shall utilize the Form 439 PLN titled "Aviation
Planning Services Questionnaire" (August 2000 version). The forms
may be requested from TxDOT, Aviation Division, 125 E. 11th Street,
Austin, Texas 78701-2483, Phone number, 1-800-68-PILOT (74568).
The form may be emailed by request or downloaded from the TxDOT
web site, URL address
http://www.dot.state.tx.us./forms/txdotforms.htm#Aviation
Download the file from the selection "Planning Services Questionnaire
Packet." The form may not be altered in any way, and all printing
must be in black. QUALIFICATIONS WILL NOT BE ACCEPTED
IN ANY OTHER FORMAT.
Those interested consultants should submit four unfolded copies of
Form 439 PLN (August 2000 version), postmarked by U. S. Mail by
midnight April 17, 2003 (CDST). Mailing address: TxDOT, Aviation
Division, 125 E. 11th Street, Austin, Texas 78701-2483. Overnight
delivery must be received by 4:00 p.m. (CDST) on April 18, 2003;
overnight address: TxDOT, Aviation Division, 200 E. Riverside Drive,
Austin, Texas, 78704. Hand delivery must be received by 4:00 p.m.
April 18, 2003 (CDST); hand delivery address: 150 E. Riverside Drive,
5th Floor, South Tower, Austin, Texas 78704. The two pages of in-
structions should not be forwarded with the completed questionnaires.
Electronic facsimiles will not be accepted.
EMAIL DELIVERY OPTION Your form 439 PLN may be emailed to
TxDOT, at email address:
AVNRFQ@dot.state.tx.us
Emails must be received by 4:00 p.m. April 17, 2003. Received times
will be determined by the marked time and date as the email is received
into the TxDOT network system. Please allow sufficient time to ensure
delivery into the TxDOT system by the deadline. After receipt, you will
be electronically notified of receipt. Return notification may be delayed
by a day or two, as the forms will be opened and printed at the TxDOT
offices. Before emailing the form, please confirm your completion of
the form. TxDOT will directly print the transmittal and not change
the formatting or information contained on the form following receipt.
Signatures will not be required on electronically submitted forms. You
may type in the responsible party’s name on the signature line.
Consultant selection will be made by a committee composed of three
Aviation Division staff members. The committee will review all pro-
fessional qualifications and will select three to five firms to submit pro-
posals. Those firms selected will be required to provide more detailed,
project-specific proposals which address the project team, technical ap-
proach, Disadvantaged Business Enterprise (DBE) participation, typi-
cal ALP preparation time-line, and other project matters, prior to the
final selection process. The top three rated firms selected from pro-
posals will be awarded contracts for a minimum of three airport lay-
out plans each. The committee reserves the right to reject any and all
statements of qualifications, and to conduct new professional services
selection procedures.
If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager, or the designated Project Manager, Bruce Ehly for




Texas Department of Transportation
Filed: March 13, 2003
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Texas Workforce Commission
Notice of Opportunity to Comment on the Proposed Waiver
of Local Activity Funds
The Texas Workforce Commission (Commission) is providing an op-
portunity for written public comment on the proposed Workforce In-
vestment Act (WIA) waiver plan, which will be submitted to the U.S.
Department of Labor (DOL). WIA §189(i) (29 U.S.C.A. §2939(i)) au-
thorizes a state to request the Secretary of DOL to waive some statutory
and regulatory requirements of the WIA. The Commission proposes
submitting a request for waiver from the provisions of 20 CFR 663.145.
This waiver would allow local workforce development Boards (Boards)
in Texas to use funds allocated to them under Sections 127, 128, 132
and 133 of WIA in the same manner and fashion as Statewide Activ-
ity funds are used under Sections 129 and 134 of WIA and 20 CFR
667.130, in order to meet the changing and emergent needs of Texas
employers, incumbent workers, job seekers, and youth.
A copy of the waiver is available for public inspection at the Commis-
sion office located at 1117 Trinity, Room 504BT, Austin, Texas 78701-
1920. The waiver plan is also available online at www.twc.state.tx.us.
Written comments concerning the waiver plan should be sent to John
Moore, 101 East 15th Street, Room 608, Austin, Texas 78778-0001, by
e-mail to john.moore@twc.state.tx.us, or by facsimile transmission to
(512) 463-2220. Written comments must be received no later than 5:00
p.m., Friday, April 4, 2003.
STATE OF TEXAS WAIVER REQUEST
WORKFORCE INVESTMENT ACT
LOCAL ACTIVITY FUNDS
Statutory and Regulatory Provisions to be Waived:
The Texas Workforce Commission (Commission) requests a waiver un-
der the authority of the Secretary of Labor to waive certain require-
ments of Workforce Investment Act (WIA), Title I, subtitles B and E
and sections 8-10 of the Wagner-Peyser Act. This authority is granted
to the Secretary of Labor under Section 189 of WIA and in the imple-
menting regulations at 20 CFR 661.420.
The Texas Workforce Commission is seeking a waiver from the provi-
sions of Sections 129 (regarding Use of Funds for Youth Activities) and
134 (regarding Use of Funds for Employment and Training Activities)
of the WIA, as well as a waiver from the provisions of 20 CFR 663.145.
This waiver would allow local workforce development Boards (Boards)
in Texas to use funds allocated to them under Sections 127, 128, 132
and 133 of WIA in the same manner and fashion as Statewide Activ-
ity funds are used under Sections 129 and 134 of WIA and 20 CFR
667.130, in order to meet the changing and emergent needs of Texas
employers, incumbent workers, job seekers, and youth.
Purpose:
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The purpose of the waiver is to gain additional flexibility for Boards
in the use of WIA formula funds to meet demands of local workforce
development area (local area) employers, incumbent workers, job seek-
ers, and youth.
Waiver Request:
To meet the demands of employers, incumbent workers, job seekers,
and youth, this waiver seeks additional flexibility critically needed by
the Boards, by expanding the allowable uses of formula funds. This ex-
panded use encompasses activities allowed under the uses of Statewide
Activity funds authorized in WIA. The Commission is seeking a waiver
that allows Boards, upon request, to use a designated portion of their
formula funds for these expanded purposes. For clarity, these expanded
use funds will be referred to as Local Activity Funds.
The Commission expects the following sequence to take place upon
implementation of the approved waiver:
1. The Governor would reserve not more than 15 percent of the amount
that is allotted to the State to carry out statewide Youth activities and
statewide employment and training activities for Adults and Dislocated
Workers.
2. The Governor would allocate WIA formula funds for services to
Youth, Adults, and Dislocated Workers to the local areas.
3. Boards would analyze changing economic conditions in their areas
and the demands of employers, in order to identify a need for additional
flexibility.
4. Boards would submit a request, as a plan amendment to the Gover-
nor* for a portion of the area’s formula funds to be designated as Local
Activity Funds to be used consistent with the activities allowable under
Statewide Activity funding.
5. The individual Board’s plan amendment would specify a dollar
amount or a certain percentage of the formula funds and the type of
fund -- Youth, Adult and/or Dislocated Worker -- to be designated as
local activity funds.
6. The plan amendment will also describe the project, services or ac-
tivities to be delivered.
7. The plan amendment will include an assurance from the Board that
all services required by the WIA will be provided.
8. The plan amendment will include an acknowledgement from the
Board that all performance targets and expenditure benchmarks would
be met.
9. The Governor* would evaluate the Board’s plan amendment in con-
junction with a review of current performance and expenditure levels.
10. The Governor* would notify Boards of approved plan amendments,
and contract amendments would be initiated to reflect the additional
performance expectations.
* The Governor has delegated this authority to the Commission.
Description of the individuals affected by the waiver:
This waiver will benefit employers, incumbent workers, job seekers,
youth, Boards, service providers, and One-Stop center staff. Since
WIA was enacted in 1998, the economy went from being very strong
and robust, with employers hiring large numbers of people, to a reces-
sion that resulted in large segments of the workforce being laid off and
employers drastically reducing their workforce. The flexibility of these
funds authorized under this waiver would encourage Boards to increase
their services and become more responsive and innovative to meet ex-
isting and new customers’ needs.
Texas’ situation is far different than most States due to the employment
and training programs under the purview of the Commission and ad-
ministered by the Boards. In addition to WIA, Temporary Assistance
for Needy Families (TANF) Choices, Food Stamp Employment and
Training funds and subsidized child care funds are available to serve
low-income individuals. This unique situation positions Texas well to
maximize the utilization of WIA for the universal population as in-
tended. The approval of this waiver would help address the current eco-
nomic downturn; as well as assist customers that do not fit statutorily
defined populations under WIA. This waiver would encourage Boards
to partner with more employers and labor and community organiza-
tions, to promote universal access for any individual to the One-Stop
system.
Service Impact/Waiver Benefits:
To illustrate how the Local Activity Funds may be used; we offer the
following scenario:
A Levi-Strauss manufacturing plant in Concho Valley makes a business
decision to relocate its garment sector overseas. They do, however,
make a commitment to retain all employees possible in the Call Center
that they will locate in the Concho Valley area. The situation is diffi-
cult because many of the workers in the garment sector have held their
current job for 10-20 years, they are in their mid-thirties to mid-fifties,
do not speak English, and have a low literacy level in their native lan-
guage. These employees have an excellent work history with Levi and
have a great work ethic. Their current wages are about $15-18 per hour.
Due to their income level, they will not be income eligible for training
under WIA Adult. However, the employer has made the commitment
to utilize the current workers in the Call Center. The Board needs flexi-
bility to use the funding available to provide services that will meet the
needs of this employer and its current workforce. This waiver request
for Local Activity Funds would provide the vehicle to offer services
needed to prevent layoffs and allow these workers to transition into
new types of jobs.
The services and training provided to this employer and workers would
be reported in The Workforce Information System of Texas (TWIST)
using a special code that would designate Local Activity Funds as the
funding source. Benefits of this scenario exceed what can be reported in
TWIST or on a DOL report. Not only do the employer and the workers
benefit, but also the unemployment insurance trust fund is not impacted
and payroll dollars remain in the local area.
Programmatic Outcomes:
Statewide Activity funds can enhance the service delivery of required
WIA programs and activities at the local level. Providing additional
flexibility for the use of formula funds will enable Boards to use these
Local Activity Funds to tailor their programs to meet demands of local
employers, and the needs of incumbent workers, job seekers, and youth,
and to further reform the state’s workforce system. The Commission
believes the waiver is consistent with the President’s proposal and rep-
resents a proactive approach to successful outcomes. These Local Ac-
tivity Funds may be used to upgrade the skills of incumbent workers
thus averting a layoff, serving multiple purposes. The employer bene-
fits by avoiding the high cost of turnover and maintaining its workforce.
This scenario would also minimize the negative impact on the state’s
unemployment insurance trust fund. Workers benefit by retaining their
jobs, keeping payroll dollars in the local economy.
In some instances, service delivery is considered too bureaucratic or
process-oriented, making it unattractive to our business customers as
well as job seekers. Flexibility with the statutory requirements would
increase utilization of One-Stops, while maintaining accountability and
fiscal integrity.
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Enhanced flexibility in the use of formula funds as Local Activity
Funds will also create administrative efficiencies for both the Boards
and the Commission by requiring fewer contract amendments and
modifications to be processed. Although careful fiscal and perfor-
mance management by the Commission pursuant to the waiver will
continue to ensure that the Boards use funds prudently and meet
performance, the additional flexibility of the waiver will allow Boards
to respond more quickly and efficiently to immediate local needs.
Under this waiver, Boards will still be held accountable for meeting all
WIA performance targets. Boards’ performance and expenditure of the
formula funds must be satisfactory before the expanded use under the
waiver will be granted.
The Board’s request to use formula funds as Local Activity Funds must
include a description of the projects, services and activities that will be
provided with these funds. The request must include projected perfor-
mance outcomes. The Commission will then amend its contracts with
the Boards to reflect these additional outcomes.
TWIST is used for service activity tracking and performance report-
ing. TWIST will continue to be utilized for both formula funds and
the Local Activity Funds. Commission contract managers will utilize
TWIST to monitor service levels and accomplishment of performance
outcomes.
Use of the Local Activity Funds will enhance a Board’s ability to meet
the workforce needs of the community. These funds will also improve
performance by allowing a Board to serve more employers, incumbent
workers, job seekers, and youth.
Background:
In 1995, with the enactment of House Bill 1863, the Texas Workforce
Commission was created to administer a multitude of employment and
training programs to help adults and youth develop the job skills nec-
essary to meet the occupational demands of employers. Former Gover-
nor George W. Bush and the Texas Legislature envisioned a statewide
workforce system made up of the Commission, the 28 Boards, their
service providers, and other partners forming the Texas Workforce net-
work. As a result, Texas was able to implement WIA in 1999, a full
year ahead of the federal mandate. One year later, all 28 Boards were
operational under WIA and overseeing service delivery across the state.
The Commission block grants funds for workforce services under WIA,
Temporary Assistance for Needy Families, Food Stamp Employment
and Training, and the Child Care and Development Fund. The Texas
Workforce network has three underlying operational principles:
• It is employer-focused to meet the workforce needs of businesses and
industries;
• It uses locally designed service delivery plans to serve current workers
and individuals entering the labor force for the first time; and
• It promotes integrated service delivery to allow the broadest range of
job seekers access to employment assistance.
WIA serves as a significant economic development tool both on a state
and local level. Because of the dynamics of a global marketplace and
advancements in technology, the skill mix demanded by employers is
constantly changing, and workers being able to adapt to changing con-
ditions in the workplace is crucial in order for employers to remain
competitive. WIA can support this objective by helping to upgrade
workers’ skills as needed and increasing employers’ return-on-invest-
ment via increased worker productivity.
One of the problems that Texas has experienced with WIA formula
funded programs is that these programs are not always able to provide
services that address local employers’ demands. This situation results
from the statutory limitations placed on the use of formula funds un-
der WIA. Limited to formula funded programs, Boards often lack the
freedom to create innovative programs at the local level that are neces-
sary to meet the emergent needs of employers, incumbent workers, job
seekers, and youth.
WIA offers some flexibility to overcome this problem with the use of
Statewide Activity funds. These funds give Boards flexibility and re-
sources beyond those of formula funds to design customized solutions
to employers, incumbent workers and job seekers. Statewide Activity
funds offer an opportunity to further enhance and integrate WIA pro-
gram activities and to expand existing allowable activities. The amount
of Statewide Activities funds, however, is limited under the provisions
of WIA. Under WIA Sections 127(b)(1)(C), 128(a), 132(b)(1)(B) and
132(b)(2)(B) and 20 CFR 667.130(b), there is a limit of up to 15 per-
cent on the amount that may be reserved by the Governor for statewide
activities. The Commission sought a waiver of the 15 percent limita-
tion on Statewide Activity funds, but the request was denied recently
because increasing the maximum statewide reservation would decrease
the funds available for allocation to local areas. A waiver of the 85 per-
cent level allocated to local areas is not allowable.
Despite, the 15 percent cap on Statewide Activity funds, in Program
Year 2002/Fiscal Year 2003 the Commission was able to distribute
$10.7 million in Statewide Activity funds to local workforce develop-
ment areas, allowing the Boards the greatest flexibility possible to re-
spond to the unique workforce needs of each local workforce develop-
ment area. Both the required and allowable activities of Section 134(a)
of WIA will be met by either the state or the local Boards.
Texas is fully committed to the WIA concept of devising workforce
solutions tailored to meet the particular needs of local and regional la-
bor markets. In order to respond to the unique workforce needs of the
28 diverse workforce development areas in Texas, and to carry out the
commitment of the state of Texas to the WIA concept of implementing
innovative and comprehensive workforce systems, the Commission is
requesting this waiver which, if approved, would allow Texas’ local
workforce development boards the flexibility they need to address em-
ployers’ concerns during this period of slow economic activity.
The Commission believes this waiver request aligns with the Presi-
dent’s Fiscal Year (FY) 2004 budget proposal to create a single con-
solidated Adult services grant, because that proposal gives States much
greater discretion over the use of those funds. The budget proposal also
ties to the Administration’s newly announced approach for WIA Reau-
thorization to build on and improve what works in WIA.
Legal Argument:
Congress has clearly recognized the need for the Secretary of Labor
to have as much flexibility as possible in order to assist the States in
accomplishing the goals of WIA. Section 189(i)(4) of WIA allows for
general waivers of statutory or regulatory requirements by the Secre-
tary. Section 189(i)(4)(C) states the Secretary shall provide a waiver if
it is determined that the requirements requested to be waived impede
the ability of the State or local area to implement their plans.
The purpose of the general statutory and regulatory waiver authority is
to provide flexibility to States and local areas and to enhance their abil-
ity to improve the statewide workforce investment system. The Sec-
retary’s waiver authority provides a vehicle to assist States and local
areas in situations in which the regulations impede their ability to im-
plement and continue development of a cohesive delivery system.
Waivers may be requested and granted to address impediments to the
implementation of a strategic plan, as stated in 189(i)(4)(C), including
the continuous improvement strategy, consistent with the key reform
principles of WIA.
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These key reform principles include the following:
1. Streamlining services and information to participants through a One-
Stop delivery system;
2. Empowering individuals to obtain needed services and information
to enhance their employment opportunities;
3. Ensuring universal access to core employment-related services;
4. Increasing accountability of States, localities and training providers
for performance outcomes;
5. Establishing a stronger role for Local Boards and the private sector;
6. Providing increased State and local flexibility to implement innova-
tive and comprehensive workforce investment systems; and
7. Improving youth programs through services that emphasize aca-
demic and occupational learning.
The Commission, in submitting this request for waiver, recognizes the
statutory exceptions to the Secretary’s authority to approve waivers.
The Commission, therefore, is submitting a request for a waiver that
does not violate or affect any requirements or provisions of WIA and
its related Federal regulations. By requesting a waiver of the use re-
quirements for formula funds under WIA, allocation of funds to local
areas will not be affected.
Under this waiver request, allocation of funds to local areas will still
follow the provisions described in Sections 128 and 133 of WIA. The
Governor will still reserve not more than 15 percent each of the amounts
allotted to the State for the statewide activity fund, leaving the remain-
der of the funds to be allocated by formula to each of the 28 local ar-
eas. After the allocation process is complete, under this waiver request,
a Board having a need for additional flexibility would then under the
guidelines established by the waiver, request to use a portion of its for-
mula funds as Local Activity Funds.
Eligibility of providers or participants will not be affected by the ap-
proval of this waiver. The definition of eligibility under WIA is con-
tained in Section 101 of the Act. Under Sections 129 and 134 of WIA,
formula funds are required to be used for eligible providers and partic-
ipants under the Act. Under the waiver being requested, the formula
funds determined by a Board to be needed for other services would
be used in a manner consistent with Statewide Activity funds. Those
funds which would be used, as Local Activity Funds would serve par-
ticipants who are eligible for Statewide Activity funds. In addition,
under this request for waiver, the requirements and provisions set forth
by WIA, including performance standards, pertaining to the core, in-
tensive, and training services will remain the same and would have to
be met by the Board that is seeking the Local Activity Funds designa-
tion. Approval of this request for waiver will foster the creation of new
and/or improved employment and training activities in the local areas
that will benefit all customers, including employers, incumbent work-
ers, job seekers, and youth.
Texas’ request for waiver would allow the Secretary to waive the use of
funds provisions under Sections 129 and 134 of WIA and would allow
the funds allocated to the local areas under Sections 128 and 133 of
WIA, to be used not only in the manner prescribed under the statute,
but also as Local Activity Funds in the same manner and fashion as
Statewide Activity funds under Sections 129 and 134 of WIA. Under
the waiver requested by the Commission, both required and allowable
Statewide Activities would be permissible uses for a certain amount of
the formula funds allocated to the local areas. These would include,
but are not limited to, the required activities of:
1. Providing rapid response activities;
2. Assisting in the establishment and operation of One-Stop delivery
systems; and
3. Operating a fiscal and management accountability information sys-
tem.
Allowable activities under this waiver would include, but are not lim-
ited to:
1. Conducting research and demonstrations;
2. Establishing and implementing:
(a) Innovative incumbent worker training programs; and
(b) Programs targeted to Empowerment Zones and Enterprise Commu-
nities;
3. Implementing innovative programs for displaced homemakers, and
programs to increase the number of individuals trained for and placed
in non-traditional employment; and
4. Carrying out youth activities.
The Commission has a strong commitment to the State’s responsibility
to carry out the required Statewide Activities. The Commission will
continue to perform the State level activities, such as disseminating
the Eligible Training Provider List, providing incentive grants to local
areas, and preparing and submitting the annual performance report.
Goals to be achieved by the Waiver:
• Improve the ability of Boards to appropriately and quickly respond to
employers, incumbent workers, job seekers, and youth;
• Increase local control for program delivery by encouraging locally
designed service delivery plans that support unforeseen economic
changes;
• Increase accountability at the state, local and service provider levels;
and
• Provide greater flexibility to Boards in designing and implementing
WIA programs.
How those goals relate to the Strategic Plan goals:
Texas’ workforce system goals are:
1. A dynamic, integrated and ever improving, business-driven work-
force development system where employers and individuals have ready
access to a network of information and services responsive to their
unique workforce and employment needs.
2. Texas workers have access to obtain the literacy, education and
workplace skills necessary for self-sufficient employment, employ-
ment advancement and lifelong learning.
3. Texas workers have the educational and occupational skills for
employment advancement in meaningful, challenging and productive
higher-skilled, higher-wage careers and the educational foundation for
lifelong learning.
4. Texas youth are empowered with the knowledge, skills and behav-
iors necessary for employment and economic independence in higher-
skilled, higher-wage careers and lifelong learning.
The Governor established these statewide goals, objectives and system
performance measures for the delivery of quality programs that pro-
mote the coordination of employment and training activities at the state
and local levels. These goals, objectives, and system performance mea-
sures establish common outcome objectives to drive concerted plan-
ning and coordinating efforts among state agencies, local education
training, employment and support service providers.
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Texas prides itself on being among the leaders in WIA implementa-
tion. In relation to our goals, the limitation or lack of flexibility on the
use of formula funds impedes our ability to streamline services, elim-
inating duplicative and unnecessary procedures, and implement an in-
tegrated plan for service delivery and to be successful in obtaining the
State’s goals. The goals to be achieved by this waiver would enhance
the State’s ability to accomplish its workforce system goals.
Texas is seeking opportunities to further integrate the One-Stop de-
livery system. Enhanced flexibility improves the ability to respond
quickly and effectively to the changing needs of the new economy. Re-
straints placed upon formula funds weaken the local Boards’ ability
to develop innovative ways to serve businesses and individuals with
urgent workforce needs. By eliminating these restraints, the state’s en-
tire workforce system would become more dynamic and flexible while
maintaining and continuing to enhance service delivery to customers.
Describe the actions that the State or local area, as appropriate,
has undertaken to remove State or local statutory or regulatory
barriers:
There are no state or local statutory or regulatory barriers to implement-
ing the requested waiver. In fact, the structure of the Texas Workforce
network as envisioned by the Texas Legislature is designed to remove
as many statutory or regulatory barriers to the creation and maintenance
of a seamless workforce system. Commission regulations and policy
statements are in compliance with current federal law. Upon notifi-
cation of the approval of this waiver request, Commission rules and
policies will be amended to comply with the terms of the waiver.
Describes the processes used to monitor the progress in implement-
ing the waiver:
The Commission has a monitoring and performance accountability sys-
tem that measures results for employers and other customers using the
Texas Workforce network. The Commission continuously analyzes
performance reports and compares actual performance with contract
targets. The Commission will continue to make adjustments to moni-
toring performance requirements to ensure that performance goals and
objectives are met for WIA services, including those programs created
through the use of this waiver. The Commission will monitor progress
under this waiver by reviewing monthly expenditure and performance
reports submitted by Boards, through regularly scheduled conference
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How to Use the Texas Register
Information Available: The 13 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following a 30-day
public comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:
1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
Texas Register
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❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year
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